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Epwarp P. Rosinson, Respondent, vs. Tur Missourr Ratt- 

way Construction Comrany, Appellant. 

1. Jeofails, statute of—Judgment by default—Reversal— What errors cured. — 
A judgment by default cannot be reversed, impaired, or in any way affected, by 
reason of the omission of any allegation or averment, which would have ren- 
dered the petition demurrable, nor for the omission of any allegation or aver- 
meat, without proving which the triers of the issue ought not to have given 
a verdict. 


Appeal from Lewis Circuit Court. 
WV. Rollins, for Appellant. 


Dryden & Dryden, with whom was Alverson, for Re- 
spondent. 


Defendant’s default was a confession of all the material 
allegations of the petition. 


Apams, Judge, delivered the opinion of the court. 


This was an action on a bill of exchange against the de- 


fendant as drawer. 
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The defendant failed to answer the petition, and a judg- 
ment was taken for the amount of the bill, damages, etc., as 
prayed for in the petition. 

The case was submitted to the court, and the defendant 
objected to the introduction of the bill of exchange and the 
protest upon the alleged ground, that from the date of the 
bill of exchange and the date of the protest, it appeared to 
have been protested one day after the third day of grace. 

This objection was overruled, and the defendant excepted. 
After the judgment was rendered, the defendant again raised 
the same objection by way of motion for a new trial, which 
was overruled, and this ruling was also excepted to. 

The defendant’s failure to answer the plaintifi’s petition 
admitted his right of recovery, if the petitioner stated facts 
sufficient to constitute a cause of action. And the law is, 
that when a judgment is given on failure to answer, it can- 
not be reversed, impaired or in any way affected, by reason 
of the omission of any allegation or averment, on account of 
which ommission a demurrer could have been maintained, 
nor for omitting any allegation or averment, without proving 
which the triers of the issue ought not to have given a ver- 
dict. (W. S., 1036, § 19.) 

It was competent to prove, that the date of the bill was 
wrong, or that the date of the protest was wrong, and that it 
actually fell due on the exact day it was protested. The 
want of an answer admitted, that the bill had been duly pro- 
tested and that the defendant was liable for the same. 

I see no error in the record. Let the judgment be affirm- 
ed; the other Judges concur. 
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Heten Torx, Appellant, vs. Samuen Sraur, Respondent. 


1. Bills of exchange and promissory notes—Time of payment fixed—Days of 
grace—Statute, construction of.—Bills of exchange and promissory notes, 
payable at a day certain are entitled to three days of grace, (W. S., 216, 315; 
217, $ 18.) 

Appeal from Madison Circuit Court. 


Fox and Duchouquette with Math. J. Clardy, for Ap- 
pellant. 

I. All promissory notes are payable at the time indicated 
therein, absolutely and without days of grace. (W.S., 216, 
$15.) Section 18, W.S., 217, merely adopts a different mode 
of expression. 


B. B. Cahoon, for Respondent. 


I. The note sued on, being for the payment of money to 
the payee therein named, or order, and expressed to be for 
value received, was negotiable, and in this State has the same 
effect as an inland bill of exchange, under the law merchant. 
(W.S., 216, § 15: Kel. Mo. Trea., 322-3.) 

II. Inland bills of exchange, and negotiable promissory 
notes, are entitled, and subject, to three days of grace. (Brown 
vs. Harraden, 4 T. R., 148; 1 Pearson Notes and Bills, 393 
and note; Bank of Washington vs. Triplett, 1 Pet., 25 ; Wood 
vs. Corl, 4 Mete., 203; Redf. and Big., Lead. Cas. Bills and 
Notes, 308; Story on Bills of Exchange, §§ 332-346; Ivory 
vs. Bank of Missouri, 36 Mo., 475; Lucas vs. Ladew, 28 Mo., 
342; Kuntz vs. Temple, 48 Mo., 71.) 

III. All contracts are made with reference to existing laws, 
and the three days of grace, though not generally expressed 
on the face of negotiable notes, or inland bills of exchange, 
enter into the contract of their making as much as though 
they were expressly agreed in the notes or bills to be given. 
(Ogden vs. Saunders, 12 Wheat., 213; Gracie vs. Marine Ins. 
Co., 8 Cranch., 75; Mills vs. Bank of U. S., 11 Wheat., 431 ; 
Bank of Washington vs. Triplett, 1 Pet., 25.) 

IV. A‘demand made before the third day of grace is a 
mere nullity, and the same as if made before the instrument 
was due. (Ivory vs. Bank of Missouri, 36 Mo., 475.) 
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V. The suit was prematurely bronght, and the plaintiff 
cannot recover in this action. (Estis vs. Tower, 102 Mass., 
65; Gordon vs. Parmelee, 15 Gray, 413.) 

VI. Sections 15, 18 and 19, Chap. 18, (W.S.,) are tran- 
scripts from the English Statute, and the words,—“shall be due 
aud payable as therein expressed” &c.,—have always been 
construed to mean only, that no other proof of the date or 
consideration of the instrument, than that expressed on their 
face, shall primarily be necessary to make out a prima facie 
case, in the actions upon negotiable notes or inland bills of 
exchange. (W.S., 270, § 6.) 


Suerwoop, Judge, delivered the opinion of the court. 


This was a suit originally instituted before a justice of the 
peace by Helen Turk against Samuel Stahl, on an instrument 
of writing in these words: 
$100.00. Sept. Ist, 1871. 

Ten days after date, I promise to pay Joseph Turk, or or- 
der, the sum of one hundred dollars, for value received. 

Samvet Sraugt. 

The plaintiff, to whom the note had been transferred, in- 
stituted suit on the same on the 13th day of September, ob- 
tained service on the defendant on the same day, and subse- 
quently recovered judgment for the sum specified in the note, 
and interest. 

From this judgment the defendant appealed to the Circuit 
Court, which held, that as the note was entitled to three days 
grace, therefore that the action was prematurely brought, and 
gave a declaration of law to that effect, Thereupon the 
plaintiff took a non-suit, with leave, &c..—and now insists, 
that because § 15 of that chapter of our statute, respecting 

sills of Exchange, provides, that “ Every promissory note for 
the payment of money to the payee therein named, or order, 
or bearer, and expressed fo be for value received, shall be due 
and payable as therein expressed,” that it must necessarily 
follow, that such notes fall due on the day mentioned on their 
face, and consequently, that days of grace are not allowable 
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on such paper, and the court below erred in so declaring the 
law. 

There would be somewhat of plausibility in this view of 
appellant, were our attention to be circumscribed within the 
limits of the section above referred to. 

But our examination must be of a more extended charac- 
ter. We must look to the whole of the act in question, as 
well as to the state of the law before the interference of stat- 
utory regulation. 

By the law merchant, all bills of exchange, whether paya- 
ble at sight, on demand, or at a day certain, were entitled to 
three days of grace. And the concluding words of § 15, su- 
pra, place the notes therein referred to, on the same footing 
“as inland bills of exchange.” 

Section 18 of the same act only prohibits days of grace as 
to bills &., payable “at sight or on demand ;” thus leaving 
the law as to bills and notes payable at a day certain, just as 
it was, prior to the enactment of our statute. 

For these reasons, the judgment of the court below must be 
affirmed. The other Judges concur. 





Caroune I. Futenwmer, ef al., Respondents, vs. Jonn P. 
FuLtenwiver, Appellant. 

1. Cape Girardeau Court of Common Pleas, jurisdiction of —Equity.—The 
Cape Girardeau Court of Common Pleas has jurisdiction of equitable actions. 
(Sess. Acts, 1853, p. 81.) 

2. Practice, civil—Pleadings— Abbreviations, use of —Money.—The indication of 
Federal money by Arabic figures, preceded by the sign ($) to indicate dollars, 
and the cutting off of the last two figures by a dot to indicate cents, is permis- 
sible. (W. S., 420, 3 15.) 


Appeal from Cupe Girardeau Court of Common Pleas. 
Lewis Brown and W. MN. Nolle, for Appellant. 


I. The only way, in which the court below can rightfully 
obtain equity jurisdiction, is by a change of venue from the 
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Circuit Court (Sess. Acts 1853, p.81,§ 1; 82, §§ 5, 6); for courts 
of limited and inferior jurisdiction, and local courts, must keep 
within the prescribed powers of their creation. (Schell vs. 
Leland, 45 Mo., 289; State vs. Metzger, 26 Mo., 65.) 

“ The distinction between law and equity has not been abol- 
ished by the new code.” (Meyers vs. Field, 37 Mo., 441.) 

Hence, the court below erroneously exercised a jurisdiction 
which was not given to it by the act of the legislature creating 
it. 

II. The petition nowhere states any amount of money for 
which plaintiffs bring suit. Theterms “ dollar, dollars, cent or 
eents,” are not found in the petition or replication of plaintiffs. 
For some purpose unknown to the law a character ($) is made. 

This character is not a word, part of a word, or an abbre- 
viation of any word in the English language—true, we may 
know that it is extensively used to represent a value, or to 
fix a value; but this does not comply with the requisitions of 
the statutes. (W.S., 420, § 15; Goodall vs. Harrison, 2 Mo., 
153.) 

Louis Houck, for Respondents. 


1. The Court of Common Pleas of Cape Girardeau county 
had jurisdiction of the cause. (Sess. Acts 1853, 81, et seq.) 

The distinction between courts of law and equity has been 
abolished. The same court administers both legal and 
equitable relief in all civil actions as the case may require. 
(W. S., 999, § 1.) 

II. The appellant now endeavors to escape the judgment, 
because the words “dollar or dollars, and cent or cents,” 
do not occur in the petition, but only the abbreviation 
“$.” To this we reply: 

(a.) The petition contains a prayer for general relief; the 
petition plainly states a case for-relief. 

(6.) The statute provides, that abbreviations “now com- 
monly used in the English language may be used.” The 
abbreviation for the word “ doilars” is “$”? wherever the 
English language is spoken. 
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(c.) The word “dollar” written out in full, occurs in the 
replication. 

(d.) The objection ought to have been made before ver- 
dict. (Saulsbury vs. Alexander, 50 Mo., 142; Jones vs, 

- Louderman, 39 Mo., 287; Richardson vs. Farmer, 36 Mo., 
35; Shaler vs. Van Wormer, 33 Mo., 386.) 

III. The case of Goodall vs. Harrison, 2 Mo., 153 may be 
cited, but that case was a case at law, and was decided before 
our present liberal statute, in regard to mere technical defects 
had been enacted. 


Avams, Judge, delivered the opinion of the court. 


This was an action in the nature of a hill in equity charg- 
ing, that the plaintiffs are husband and wife, and that the de- 
fendant had received certain large sums of money, which be- 
longed to the wife for her sole and separate use, and that the 
defendant had appropriated them to his own use. The peti- 
tion prays, that he be compelled to account for the money, 
and that a trustee be appointed to receive it for the wife, and 
make investments for her, for her sole and separate use. 

The sums of money referred to in the petition are set out 
in Arabic figures, and the words dollars and cents are not 
written in full, but the dollar mark or abbreviation, thus (§), 
is used for dollars, and a dot cutting off two figures for cents. 

The defendant by his answer denied all the material alle- 
gations of the petition, and in his answer used the same kind 
of figures and abbreviations the plaintiffs had to indicate 
dollars and cents. 

The court found the issues for the plaintiff, and rendered 
final judgment as prayed for by the petition‘ 

The defendant moved in arrest of judgment, alleging two 
grounds: fF irst—That the court had no jurisdiction, this be- 
ing an equitable proceeding ; and Secondly—That the petition 
was bad, because the words dollars and cents were not written 
out in full. ; 

The court overruled this motion, and the defendant has 
brought the case here by appeal. 

The Common Pleas Court of Cape Girardeau County was 
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created by act of the Legislature in 1851, and this act was 
amended in 1853, extending the jurisdiction of the court 
throughout the county. 

The sections conferring jurisdiction by the first act were re- 
pealed by the last act, and so we need only look to the last 
act to ascertain what jurisdiction was conferred on that court. 
(Sess. Acts, 1853, p. 81.) 

By the first section it is provided, that the court shall have 
concurrent jurisdiction with the Circuit Court in Cape Girar- 
dean county in all “ civil actions at law.” The same section 
provides, that this court shall have concurrent original juris- 
diction with the justices of the peace in the township and 
city in all criminal cases. 

At the time this act was passed, our code of civil practice 
was in full force as enacted in 1849. By this code the dis- 
tinction between actions at common law and suits in equity 
was abolished, and it was declared, that only one form of ac- 
tion should exist in this State, to be denominated a “ civil ae- 
tion.” (Sess. Acts 1849, 73.) 

Although the line of demarcation between cases in equity 
and cases at law still exists, there is but one form of action 
for all remedies. Therefore, when the Legislature used the 
phrase “civil action at law” in the above named act, it was 
to denote that no concurrent criminal jurisdiction with the 
Cireuit Court was intended to be conferred. 

There seems to be no good reason why this court should 
not have chancery as well as common law jurisdictian, and 
indeed such jurisdiction is expressly given by section six in 
regard. to cases taken to that court by change of venue from 
the Cirenit Court. If it was proper to confer it in these 
cases, why not in all cases? This court has been in existence 
for more than twenty years, and no such point as this has 
ever been raised that I am aware of. In my judgment the 
court had jurisdiction of the case. 

The second ‘point seems to be the merest technicality. If 
there was an error at all, it was cured by the statute of 
amendments, and could not be raised on a motion in arrest. 
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The marks for dollars and cents are evidently among the 
abbreviations embraced in section 15, W. S., 420, which are 
allowed to be used in records. 

By our practice act it is provided, that it shall not be neces: 
sary for a party to set forth in pleadings the items of an ac- 
count, but he may attach to his pleading, referring to it there- 
in, a copy of the account, which shall be a part of the record. 

In stating accounts, it has always been the practice to use 
Arabic figures and the dollar and cent abbreviations or marks 
to denote Federal money. It is known in all countries where 
our money circulates what these marks indicate, and it would 
be strange if the courts of our own country should be igno- 
rant of their meaning. 

The case of Goodall vs. Harrison, 2 Mo., 153, was deter- 
mined long before our code of practice was enacted, and arose 
under the old common law pleadings, when substance was 
frequently sacrificed to form and technicalities. 

It has no application to our present code of practice. The 
error in that case-was using figures, instead of written words, 
to indicate the amount of damages claimed. Even under the 
old systems of pleading in courts of chancery, such a tech- 
nicality would have been disregarded. In Murrill vs. Handy, 
17 Mo., 406, this court held, that where the word “ dollars” 
was entirely omitted in a note calling for “the sum of fifty-two 
25-100,” it would be necessarily implied by the use of the 
cent fraction 25-100, as there was no other denomination of 
money in use divisable into hundredths, except the dollar. 
(Grant vs. Brotherton, 7 Mo. 458.) 

Judgment affirmed. The other Judges concur. 
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Tue Merrororrran Banx or Sr. Louis, Appellant, vs. Wu- 
uum F. Tartor, Lucy G. Taytor, and Cuartes Boss, Re- 
spondents. 


1. Husband and wife—Separate estate— What words create.—Where by deed, or 
by decree of a court of equity, property is conveyed to a trustee “for the 
sole, separate and exclusive use, benefit and behoof” of certain parties, some 
of whom were unmarried females, such deed or decree creates a separate es- 
tate in such females, free from the control of any future husbands. 

2. Husband and wife—Separate estate—How charged —The separate estate of a 
married woman is liable for notes executed by her. 

Per SHERWOOD, JUDGE, DISSENTING. 

1. Husband and wife—Separate estate—Deed, language of—In order to exclude 
the jus marifi in an estate conveyed to a woman, the expression in the deed 
of the intention to do this must be clear and unequivocal. 

2. Husband and wife—Separate estate—Deed, language of —Decree, reforming 
deed—Petition, uncontradicted allegations of.—Property was conveyed to A. 
in trust for his wife B., and their children, C., D. and E., the said cestuis gui 
trust were to have, hold and enjoy the same, with all the rights, improve- 
ments, &c., separate from said A., “‘ their respective husband and father, as 
their sole, individual and exclusive property ;” and the rents, profits and 
moneys accruing from the disposition of the property, or any part thereof, 
the said trustee was to pay over to the cestuis gui trust, or theirorder. After- 
wards a petition was filed to correct the deed [B. ‘was dead], and give 
the trustee greater power of sale, which error in the deed was alleged to be 
the fault of the scrivener, and to let ii children subsequently born. The deed 
was corrected by the court. In the petition, whose allegations were not de 
nied, C.and D. were alleged to have been under ten years of age, and E. only 
six months old, at the date of the deed. Held, that the deed, the decree, and 
the undenied allegations of the petition must be construed together, and that 
the husband of E. is not excluded from his marital rights in the interest of E. 


in this property. 
Appeal from St. Louis Circuit Court. 
F. K. Ryan, with Daniel Dillon, for Appellant. 


I. It is immaterial what the language of the deed, as at 
first drawn, was, but all the parties must be govern- 
ed by the deed as amended by the decree. 

The words “sole and separate” are recognized by the law 
as expressly indicating the intention of the parties to exclude 
marital rights. (Wills vs. Sayers, 4 Madd. Ch. R., 216; 
Clancy on Rights, 263; 2 Story Eq. Juris., § 1382; Nix vs. 
Bradley, 6 Rich. Eq., 43; Goodrum vs. Goodrum, 8 Iredell 
Fq., 213.) 
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II. A separate estate may be created in a feme sole in like 
manner as in a femme covert. (Tullett vs. Armstrong, 4 
Mylne & C., 376; Scarborough vs. Dorman, Jd., 377; New- 
land vs Paynter, /d., 408; 2 Spence Eq., 524; 2 Bright, 
Husb. and Wife, 205; 2 Story Eq. Jur., 1384; Beanfort’s 
Adm. vs. Collier, 6 Humph, 487; Phillips vs. Grayson, 23 
Ark., 769; Schafroth vs Ambs, 46 Mo., 114; Jd., 580.) 

III. There is no distinction as to the language to be used 
in creating a separate estate in a femme sole, and in creating 
such an estate in a femme covert. ( vs. Lyne, 1 Younge, 
562; Davis vs. Prout, 7 Beav., 288 ; Adamson vs. Armitage, 
19 Ves. Jr., 416; Darkin vs. Darkin, 23 Eng. Law and Eq., 
593; Snyder vs. Snyder, 10 Barr, 423; Fears vs. Brooks, 12 
Ga., 195 ; Schafroth vs. Ambs, 46 Mo., 114.) 

IV. A separate estate may be created in several by the 
same instrument; and a separate estate may be created in 
some of the beneficiaries mentioned in an instrument, and 
not in others, where the same language is used with refer- 
ence to all. (Nix vs. Bradley, 6 Rich. Eq., 43 ; Anderson vs. 
Brooks, 11 Ala., 953; Bridges vs. Wilkins, 3 Jones Eq., 
343; Thrash vs. Hardy, 31 Ga., 203.) 


C. C. Whittelsey, for Respondents. 


I. There is no such thing as a separate estate in a male. 
The law knows of no such estate, and yet to give Lucy G. a 
separate estate requires a different constitution to the same 
words which are applied to the estates given to her brothers. 
The brothers took an equitable estate in fee, and a fair con- 
struction requires, that the sister should take a similar estate, 


for the same words are applied to all in the same sentence. 
II. A separate estate may be given to become separate 


upon the marriage of a feme sole, but it must appear from 
the deed or devise, that it was the intention of the donor or 
devisor to provide against the consequences of future mar- 
riage. (Benson vs. Benson, 6 Sim., 126; Knight vs. Knight, 
6 Sim., 121; In re Gaffe, 1 MeN. & Gord., 541; Scar- 
borough vs. Borman, 1 Beav., 34; 8. C. on Appeal, 4 Mylne 
& Cr., 378.) 
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Tullett vs. Armstrong, 4 My]. & Cr., 377, discusses all the 
preceding cases and overrules Massey vs. Parker, 2 Myl. & 
Keen, 174. The cases all seem to turn on giving estates for 
life and forbidding anticipation. (Scarborough vs. Borman, 
1 Beav., 34; S. C., 4 Myl. & Cr., 378.) 

ILI. The intention of the grantor in the deed is manifest to 
give Mary H. Bobb, who was a married woman, a separate 
estate, but it was not intended to give Lucy G. a separate es- 
tate when she should thereafter marry. (Hawkes vs. Hub- 
back, 11 Law R., (Eq. Cas.) 5; Evans vs. Knorr, 4 Rawle, 
66; Stoebler vs. Ruerr, 5 Watts, 181; Hulme vs. Tenant, 1 
Wh. & Tud. L. CO. Eq., 394; Hill on Trustees, 419.) 


Avams, Judge, delivered the opinion of the court, 


The defendants, Wm. F. Taylor and Lucy G. Taylor, are 
husband and wife 

The wife joined with her husband in the execution of a 
promissory note for $1,900, which is held by the plaintiff. 

This suit was brought to subject to the payment of this 
note the interest of the wife in certain real estate situated in 
St. Louis, the legal title to which is vested in the defendant, 
Gharles Bobb, as trustee for her and others, 

The material question is, whether the interest of Mrs. Lucy 
G. Taylor is held by the trustee for her sole and separate use, 
so that she could in equity bind it for the payment of the 
note executed by herself and husband. 

Mrs. Lucy G. Taylor was formerly Lucy G. Bobb, one of 
the children of the defendant, Chas. Bobb, and his wife, 
Mary H. Bobb, and one of the beneficiaries in the deed of 


settlement hereinafter referred to. 
On the 23d day of January, 1845, Hannah Letcher, who 


afterwards married John D. Stevenson, executed a deed of 
settlement, whereby she conveyed in fee to the defendant, 
Charles Bobb, as trustee, the real estate songht to be charged 
with the.payment of the note referred to. The language of 
this deed declaring the trust is as follows : 

“To have and to hold the same, with the rights, privileges, 
and appurtenances thereto belonging, unto him, the said 
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Charles Bobb, and to his heirs and assigns forever. In trust 
however, for the sole use, benefit and beboof of Mary H. 
Bobb (wife of said Charles Bobb), and of Charles L. Bobb, 
John H. Bobb and Lucy G. Bobb, children of said Charles 
Bobb, and to their heirs, executors, administrators and assigns 
forever. That they may have, hold and enjoy the same, with 
all the rights, improvements, buildings, &c., separate from 
said Charles Bobb, their respective husband and father, as 
their own sole, individual and exclusive property ; and the said 
Charles Bobb of the second part, trustee as aforesaid, shall 
hold said property for the sole benefit of the said Mary H. 
Bobb, wife of the said Charles Bobb, aud Charles L. Bobb, 
John H. Bobb, Luey G. Bobb, and to their heirs, and shall 
obey their written instructions in all things relating to said 
property; shall rent, lease, mortgage, sell or dispose of the 
same, or any part thereof, for such consideration, to such per- 
son or persons, and in such manner as they, the suid Mary H. 
Bobb, Charles L. Bobb, John H. Bobb and Lucy G. Bobb, 
their heirs or assigns, shall direct in writing; and the rents, 
profits and moneys accruing from such disposition of said 
property, or any part thereof, he shall pay over to said Mary 
H. Bobb, Charles L. Bobb, John H. Bobb and Lucy G. Bobb, 
or their order; and generally and in all things the said trus- 
tee ard his heirs and assigns shall faithfully, according to the 
true intent and meaning hereof, discharge the trust herein 
created.” At the time this deed of settlement was made, 
Lucy G. Bobb was the youngest child of Mary H. Bobb, and 
only six months old. 

In the year 1853 Mary H. Bobb died, leaving as her only 
heirs-at-law the children mentioned in the deed of settlement, 
and two others subsequently born, Cora Bobb and George 
Bobb. 

After the death of Mary H. Bobb, it was ascertained, that 
there had been a mistake made by the dranghtsman in writ- 
ing the deed of settlement, in not authorizing the sale and dis- 
position of the property without the written consent of the 
beneticiaries. To correct this mistake, and effect a resettlement 
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of the property, the trustee, Charles Bobb, brought a suit in 
equity in the St. Louis Land Court, in the year 1854, joining 
the surviving beneficiaries, and Cora and George Bobb, sub- 
sequently born, children and heirs of Mary H. Bobb, as 
plaintiffs in such suit against Hannah Stevenson, formerly 
Hannah Letcher, and her husband, John D. Stevenson. 

The petition filed in the Land Court assumes, that it was 
the intention of the deed of settlement to convey the land 
in dispute to Charles Bobb, as trustee, “for the sole, separate 
and exclusive use, benefit and behoof of the said Mary H., 
Charles L., John A., and Lucy G. Bobb, their heirs and 
assigns, forever,” &c, 

The prayer of the petition asks for a judgment reforming 
the deed so as to carry out the object and intention of the 
parties who executed the same: “That the said trustees shall 
forever hold the said real estate for the sole, separate and ex- 
clusive use, benefit and behoof of said parties, who are enti- 
tled to the equitable interest as aforesaid, their heirs and 
assigns, with power in said trustee,” etc., and the “moneys or 
proceeds arising from any sale or disposition of the same, or 
any part thereof, to be paid over or held by the said Charles 
Bobb for the sole, separate and exclusive use and benefit of 
said parties as aforesaid holding or entitled to the equitable 
interest as aforesaid.” 

The Land Court rendered a judgment in conformity to the 
prayer of the petition. The substantial part of the judgment 
is in the following language : 

“ That said deed be reformed, and that said mistake in said 
deed be corrected as asked for in said plaintiff's petition, so 
as to carry out and accomplish the said object and intention 
of the said parties who executed the said deed as stated in 
said petition ; that the title in fee simple of the said real es- 
tate be vested in the said Charles Bobb, the. father of said 
minors, and forever held by him and his heirs, for the sole, 
separate and exclusive use, benefit and behoof of the said 
Charles L. Bobb, John H. Bobb, Luey G. Bobb, Cora Bobb 
and George Bobb, their heirs and assigns, according to the 
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said deed asaforesaid, with full power and authority, however 
in the said Charles Bobb, trustee as aforesaid, to rent, lease, 
mortgage, sell or dispose of the said real estate, or any part 
thereof, for such consideration, to such person or persons, and 
in such manner as he, the said Charles Bobb, trustee as afore- 
said, may deem best for the interest of the said parties en- 
titled to the equitable interest in said real estate as aforesaid ; 
and with full power and authority in the said Charles Bobb 
to execute and deliver such deeds and assurances, so as to 
pass and convey the same in fee simple; and all rents and 
profits arising from the same, and moneys and proceeds aris- 
ing from any sale or disposition of said real estate, or any 
part thereof, shall be paid over or held by the said Charles 
Bobb for the sole, separate and exclusive use and benefit of 
the said parties entitled to the equitable interest as afore- 
said.” 

At common law the wife was not allowed to hold property 
separate from her husband. For most purposes they were 
considered as but one person—the individuality of the wife 
being swallowed up in that of her husband. On the other. 
hand, courts of equity, following the doctrines of the civil 
law, have for a great length of time admitted, that a married 
woman is capable of taking and holding real or personal es- 
tate for her sole and separate use, with the incidental power 
of disposition. And this doctrine has gradually grown up, 
and is now firmly established, that in regard to her separate 
property a married woman must be treated in almost every 
respect as a feme sole. 

The only question is, under what circumstances property 
settled on a married woman will be deemed a trust for her 
sole and exclusive use. 

The solution of this question depends upon the intention 
of the donor, to be gathered from the deed of settlement, or if 
it be by the decree of a court, from the terms of such decree 
creating the trust in her favor. 

Although it isa matter which, upon the authorities, in- 
volves some nice distinctions, it may be laid down as a rule 
29—voL. LI. 
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of universal acceptance, when from the terms of the docu- 
ment creating the trust the property is expressly or by neces- 
sary implication designed to be for her sole and exclusive use, 
the rights of the wife will be fully recognized and sedulously 
protected in equity. * 

The question, however, still remains: What words are 
sufficiently expressive of such purpose, for the purpose must 
clearly appear, beyond any reasonable doubt, otherwise the 
husband will retain his ordinary marital rights. 

Some words and phrases have been so often used in mar- 
riage settlements, and so frequently passed upon by the courts, 
that they have acquired a significance, which makes them 
rules of property in the interpretation of such instruments, 
and the courts are bound, when such words or phrases appear, 
to conclude the intent to be to exclude all the marital rights 
of the husband. 

Judge Story, in his work on Equity Jurisprudence, says : 
“On the one hand, if the language of a marriage settlement 
made before marriage, or of a gift or bequest to a married 
woman after marriage, be that she is to have the property ‘to 
her sole use or disposal,’ or ‘to her separate use or disposal,’ 
or ‘to her sole use and benefit,’ or ‘for her own use and at her 
own disposal,’ or ‘to her own use during her life independent 
of her husband,’ or ‘that she shall enjoy and receive the issues 
and profits,’ or ‘that it is an allowance as for pin-money, (eo 
nomine); in all these cases the marital rights of the husband 
will be excluded and the property will be for her exclusive 
use. % # * * * # x 
So a bequest to a married woman and her infant daughter, to 
be equally divided between them, share and share alike, ‘for 
their own use and benefit, independent of any other person,’ 
will be construed to mean ‘for their sole and separate use.’ 
So a bequest to a married woman, ‘for her benefit, independ- 
ent of the control of her husband,’ will receive the like con- 
struction. In all these cases the words manifest an unequivo- 
cal intent to exclude the power and marital rights of the hus- 
band.” (2 Story’s Eq., § 1382.) 
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A distinction was formerly taken between settlements on 
married and unmarried women. It was at one time held in 
England, that property could not be secured to the separate 
use of a feme sole, so as to exclude the marital rights of a 
future husband. But this distinction has long since been ex- 
ploded. If the intention appears in the deed of settlement 
to exclude marital rights, the husband must take the proper- 
ty as he finds it, protected from any invasion by him, and 
subject to the separate control of his wife. (2 Story’s Eq., § 
1384, and authorities there cited.) 

From the doctrines there laid down it is plain to my mind 
that the language used in the deed of settlement, not.only 
created a separate estate in Mrs. Mary H. Bobb, but also in 
her then infant daughter, Lucy G. Bobb. 

The phrase used is precisely the same as some of those 
quoted from Judge Story, which have become rules of prop- 
erty in the creation of separate estates for married women. 
It can make no difference, that the same language was ap- 
plied to the males. So far as the males are concerned it can 
have no meaning, as their individuality remains whether 
married or unmarried. But when applied to Lucy G. Bobb, 
as it was, it created a separate trust in her behalf in anticipa- 
tion, and protected her interest from the marital rights of her 
future husband, Wm. F. Taylor. 

It seems that this was the understanding of all the parties 
to the deed of settlement, for after the death of Mrs. Mary 
H. Bobb, when application was made to the Land Court, as 
a court of equity, to reform the deed and to have the prop- 
erty re-settled by a decree of that court, the petition declares, 
that the intention was to settle the property on Lucy G. Bobb, 
for her sole and separate use, and the petition asks for a de- 
cree so as to vest the title in the trustee for the sole, sepa- 
rate and exclusive use and behoof of the parties entitled to 
the equitable interest in the same. This decree was accord- 
ingly made, and the language used, beyond any doubt, creat- 
ed a separate trust in the defendant, Lucy G. Taylor. 

The court had complete jurisdiction over the persons and 
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property in question, and it is no matter whether the prima- 
ry object was to create a separate estate, or to modify the 
deed in other respects. It is sufficient, that the court acted 
in the premises, and entered a decree which remains in full 
force, whereby a separate estate was secured to the female 
beneficiaries. So, whether we look to the deed of settlement, 
or to the decree made long after the death of Mrs. Mary H. 
Bobb, the conclusion is inevitable, that the interest of the de- 
fendant, Mrs. Lucy G. Taylor, in this real estate, is secured 
to her for her sole and separate use. And as she thus had 
the exclusive control of her property when she executed the 
note held by the plaintiff, she thereby bound it for its pay- 
ment. 

In my opinion the judgment of the Cireuit Court, which 
was for the defendants, ought to be reversed, and the cause 
remanded. 

Reversed and remanded. Judges Vories and Wagner con- 
cur; Judge Sherwood dissents, and Judge Napton did not 
sit. 

Dissenting opinion of Judge Surrwoop. 


This was a proceeding in the nature of a bill in chancery, 
instituted in the Circuit Court of St. Louis county by the 
Metropolitan Bank, to subject certain real estate to the pay- 
ment of a certain promissory note executed by defendants, 
William F. Taylor and Lucy G., his wife, to one Joseph Geit- 
ner, and by him transferred to the bank; and it was claimed 
in the petition in the canse, that a certain undivided interest 
in said real estate was the separate estate of the wife, Lucy 
G., and therefore was charged with the payment of the debt 
specified in the note executed by herself and husband. 

Charles Bobb, the father of Mrs. Taylor, and the trustee in 
whom the title of the real estate was vested, was also made 
party defendant to the suit. 

On the hearing of the cause, the deed, which conveyed the 
property above referred to, was read in evidence, from which 
it appeared, that Hannah Letcher had in the year 1845 con- 
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veyed said real estate to said Charles Bobb, (her son-in-law) 
“In trust however for the sole use, benefit and behoof of 
Mary H. Bobb, (wife of said Charles Bobb,) and of Charles 
L. Bobb, John H. Bobb and Lucy G. Bobb, children of said 
Charles Bobb, and to their heirs, executors, administrators 
and assigns forever; that they may have, hold and enjoy the 
same with all the rights, improvements, buildings, &c., sepa- 
rate from the said Charles Bobb, their respective husband and 
father, as their own, sole, individual and exclusive property. 
And the said Charles Bobb of the second part, trustee as afore- 
said, shall hold said property for the sole benefit of the said 
Mary H. Bobb, wife of the said Charles Bobb, and Charles 
L. Bobb, John H. Bobb, Lucy G. Bobb, and to their heirs, 
and shall obey their written instructions in all things relating 
to said property ; shall rent, lease, mortgage, sell or dispose 
of the same, or any part thereof, for such consideration, to 
such person or persons, and in such manner, as they, the said 
Mary H. Bobb, Charles L. Bobb, John H. Bobb, and Lucy 
G. Bobb, their heirs or assigns, shall direct in writing, and 
the rents, profits and moneys accruing from such disposition 
of said property, or any part thereof, he shall pay over to 
said Mary H. Bobb, Charles L. Bobb, John H. Bobb and Lucy 
G. Bobb, or their order; and generally, and in all things, the 
said trustee, and his heirs and assigns, shall faithfylly, accord- 
ing to the true intent and meaning hereof, discharge the trust 
herein created.” s 

This deed, which was signed and acknowledged by both 
the grantor and the trustee, afterwards, (in 1854, the wife, 
Mary H. Bobb, having died the preceding year,) was so far 
reformed by a decree of the Land Court of St. Louis county, 
(which decree and accompanying papers were also read in ev- 
idence,) as to obviate the necessity of written instructions 
and directions from the beneficiaries, who were then minors, 
prior toa sale or other disposition of the property in qnes- 
tion by the trustee, and to permit him to proceed in all re- 
spects as if no such clause making written instructions had 
ever been contained in the deed of tryst. This was the only 
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change of any practical importance, which the decree pur- 
ports to effect. 1t was admitted in evidence, that at the time 
of the execution of the deed from Hannah Letcher to Charles 
Bobb, that Lucey G. Taylor, wife of her co-defendant, Wil- 
liam F. Taylor, was an infant six months old. This was all 
the evidence. Whereupon the court found for defendants, 
and after motion for new trial being overruled, and exceptions 
taken, this case comes here by appeal. 

There is only one question in this case, and that is, whether 
the deed from Hannah Letcher to Charles Bobb, as it was 
originally drafted, or as subsequently reformed, created a sepa- 
rate estate as to Lucy G. Taylor’s interest in the property 
conveyed. For althongh it was at one time held, that a sep- 
arate estate could only be vested in a feme sole, as against a 
named or contemplated liusband, and that such settlements 
upon single women, to the exclusion of the right of some fu- 
ture, but unknown husband, were inoperative ; yet that doc- 
trine was effectually exploded in Tullett vs. Armstrong, and 
Scarborough vs. Borman, 4 Myl. & Cr., 377, by Lord Cotten- 
ham, who, as master of the rolls, had decided the case of 
Massey vs. Parker, 2 M. & K., 174, the strongest of the cases, 
in which was enunciated the adoption of the ruling first 
above mentioned. The new principle then asserted in those 
eases of Tullett vs. Armstrong, and Scarborough vs Borman, 
supra, was distinctly this: 

That no matter when property was vested in a woman for 
her separate use, whether she were single or married, that 
such property would shift with her condition ; be at her dis- 
posal when single or discovert, and come anew into operation 
and vigor, when marital relations were entered into. And 
that ruling, it would seem, has been adhered to, both in Eng- 
land and in this county. (Sto. Eq. Jurisp., § 1384; New- 
lands vs. Paynter, 4 Myl. & Cr., 408; Hawks vs. Hubback, 
11 Law R., (Eq. Cas.,) 5.) 

In determining whether a separate estate, as to any of the 
cestut que trusts other than the mother, was intended to be 
created by the deed fram Hannah Letcher to Charles Bobb, 
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that instru:nent must necessarily be considered in connection 
with the decree and with the petition, whose undenied alle- 
gations furnished the basis for, and gave rise to, the decree. 
In making this examination, effort must be made to discover, 
if possible, the controlling words in the deed, those which 
most strongly indicate the intention of the grantor, and then 
to ascertain, by a like scrutiny of the decree and its accompany- 
ing petition, whether any change, materially affecting the 
character or extent of the real estate, was effected by the de- 
cree ; and the circumstances surrounding the execution of 
the deed should not be altogether overlooked, nor the parties 
who were to be benefited by that instrument—a mother and 
three small children, two boys, the eldest not over ten years 
of age, and the youngest child, a girl, (now Mrs. Taylor,) only 
six months old. 

With matters then in this situation, the deed is made, the 
controlling words of which evidently are “ That they (refer- 
ring to the wife and children) may have, hold and enjoy the 
same, (referring to the property granted,) with all the rights, 
improvements, buildings, &¢., separate from the said Charles 
Bobb, their respective hushand and father, as their own, sole, 
individual and exclusive property.” 

This clause, I am confident, discloses the very gist of the 
grantor’s intention, and sets up restrictions as to any rights, 
which Charles Bobb, “their respective husband and father,” 
might otherwise have acquired ; but raises no such barrier as 
against any one else whatever. 

It is true that no technical words are necessary to the crea- 
tion of a separate estate, but all the authorities agree, that 
the expression of the intention to do this must be clear and 
unequivocal. Judge Story (Story Eq. Jur., § 1381,) on this 
point says: “For the purpose must clearly appear beyond 
any reasonable doubt; otherwise the husband will retain his 
ordinary legal and marital rights over it,” (the property.) In 
Rudisell vs. Wotson, 3 Dev. Eq., 430, in considering the effect 
ot a bequest to a married danghter in these words, “to her 
and her heirs” proper use, C: J. Ruffin, speaking with regard 
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to whether this expression raised a separate use, says: “I ain 
not sure that was not the meaning of the testator. I incline 
to think it was; but I am not sure it was. I conjecture so, 
bevause if he, (the, testator) did not mean an absolute gift in 
the ordinary way, that is the next and most natural thing we 
could expect him to mean. But it will not do to guess.- The 
husband cannot be excluded without plain recorded words or 
necessary implication.’ * * * * * Upon the whole 
therefore, although I think it more than probable, that the 
testator meant to exclude the husband, I am constrained to 
decide in favor of his right, because the conclusion is not 
manifest.” In Asheraft vs. Little, 4 Ired., 256, after citing 
with approval the decision in the case of Rudisell vs. Watson, 
the court, in passing upon the effect of a deed of gift toa 
married woman and her two sons, where the restrictive words 
used were, “ But the said gift to extend to no other person,” 
held that these words did not create a separate estate in the 
wife, especially as they extended equally to the gift to the 
sons, and after citing a number of authorities say: “These ca- 
ses abundantly show, that to exclude the husband the inten- 
tion of the settler must be clear, certain and unequivocally de- 
clared. This certainty, it is said, exists in this case by force 
of the words, “but the said gift to extend to no other per- 
son.” Taken by themselves they might have that effect ; 
but coupled as they are with others preceding them, we do 
not think so.” And in speaking further of the intention of 
the donor in that ease, the court say: “The husband cannot 
be deprived of his marital rights by conjecture however 
strong. There must be a certainty to that degree which 
shows, that the donor must have so meant, and could not have 
meant otherwise.” 

In Brown vs. Clark, (3 Ves., 166,) where the testator had 
devised to his brother and sister, Mary Brown, certain sums of 
money, the interest to be equally divided between them, “the 
principal to be lodged in bank or some other secure place ; at 
the death of my sister, Mary Brown, then one-half of the prin- 
cipal to be equally divided between her children ; the husband 
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of the said Mary Brown by no means to have any part what- 
ever, but to be entirely for the poor children,” it was contend- 
ed, that those words created a separate estate in the wife as to 
her portion of the interest ; but the court remarked upon that 
point, “ It is said the words must mean that the husband shall 
have no part whatsoever of the interest before given ; other- 
wise they are unnecessary and superfluous. That is admitted ; 
but it isno uncommon thing for the testator to suppose, that 
the father would have the fingering of the money given to 
the children, and it might be inserted to prevent that.” And 
accordingly, there was a refusal by the court to declare that 
Mary Brown had a separate estate as to the interest on the 
money. 

These cases, and a great number of others of like sort, 
abundantly show, that the courts will not suffer the* marital 
rights of the husband under the common law to the property 
of his wife, whom he is bound to support, to be defeated by 
inferences or conjectures; that this doctrine of a woman’s sep- 
arate estate, being a complete innovation on the common law, 
should not be given the loose rein of an unguarded interpre- 
tation, but should be curbed by just and reasonable restric- 
tions. Otherwise an innovation, once established, would 
soon become the prolific progenitor of a countless offspring. 

And the courts do but hold the same views with regard 
to the particular innovation under consideration, that they do 
towards similar departures from legal rules; as for instance, 
cases involving the doctrine of resulting trusts, or that of part 
performance. 

For the natural tendency of all these innovations, like 
that of breaches, is to widen; and therefore the most cogent 
reasons arise to curb them within due bounds. 

Mr. Hill, in his work on Trustees, (p. 421,) lays down the 
doctrine without any qualification, that “The trust must be 
for the benefit of the wife, exclusive of any other person ; and 
a gift for the benefit of the children, as well as the wife, has 
been held not to create a trust for her separate use ; although 
the terms of the gift would otherwise have been inopera- 
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tive.” But the authorities, cited in the note in support of the 
text, would hardly seem to support the latter in all its broad- 
ness—though certainly having a bearing that way. 

The circumstance however, that the mother is included with 
the children in the same gift, should not be withont its due 
weight in determining, whether general words, which were 
clearly and immediately applicable as. against “ their respec- 
tive husband and father,” should be so extended as to operate 
to the exclusion of the jus mariti of the husband of her, who 
at the time the gift took effect was only a six months’ in- 
fant. 

That the donor intended to exclude the husband and father 
is manifest; that she so intended as to any other person is by 
no means “ clear” nor “ unequivocal.” And the meaning of 
the deed of gift still remains as when drafted, unless an alter- 
ation therein was effected by reason of the decree, whose ef- 
fect thereupon will now be considered. 

And as before said, the petition is to be viewed in connec- 
tion with the decree. It will be observed from the language 
of the petition, that Mary H. Bobb, the mother, was dead ; 
that she left two children in addition to those who were named 
in the deed; that all the children were still minors, and the 
trustee, being desirous of selling one of the pieces of the do- 
nated property, “obtained legal advice to the effect, that as 
the said children of said Charles Bobb, the parties holding the 
equitible interest aforesaid, were minors under the age of 
twenty-one years, they could not legally give their written con- 
sent to sell the said lot of ground, so as to pass and convey 
the title in and by virtue of said deed drawn as aforesaid, 
and said plaintiffs aver, that the said serivener made the said 
mistake, (alluding to the mistake made by the draughtsman, 
in inserting written instructions from the donees as necessary 
before the trustee could convey,) in drawing the said deed as 
aforesaid ; and the said plaintiffs wish and are desirous, that the 
said real estate should be managed or disposed of in the way 
and manner which will be to their best interest and advan- 
tage, and that the original and avowed intention and under- 
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standing, as hereinbefore stated, of the said parties, who exe- 
ented the said deed as aforesaid, should be carried out and 
fulfilled. They now apply for the aid of said court to reform 
the said deed, as aforesaid, so as to carry out and accomplish 
the said avowed intention, object and understanding of the 
said parties as aforesaid, &c.” “The avowed object and in- 
tent” of the donor, as appears from the petition, was to con- 
vey the property precisely as it was conveyed, with the single 
exception, that no restrictions were to be placed on the trus- 
tee’s power of disposition. The blunder of the scrivener in 
that sole respect was the whole “head and front of his of- / 
fending,” and the only ground of the petitioners’ complaint. 

It is true, that some loose language is employed in the peti- 
tion and decree, but it must all be construed with reference to 
the point in hand, to the gravamen of the relief sought; and 
this is more especially the case, as the decree sets forth with 
precision the particular mistake referred to, and then says: 
“The court doth therefore order, adjudge and decree, that said 
deed be reformed, and that said mistake in said deed be cor- 
rected, as asked for in said plaintiffs’ petition.” Conceding | 
then, (for the sake of argument, and my remarks in that re- | 
gard are to be taken in that light) that the decree could have 
accomplished all that appellant claims it did, still I do not see 
how any different result, than the one already indicated, would 
follow ; for no change is songht to be wronght but in the sin- 
gle particular I have mentioned, leaving the status of the par- 
ties to the deed otherwise untouched. 

If Mrs. Bobb had remained alive at the time the reforma- 
tion of the deed was attempted, is there anything in either 
the petition or decree, or circumstances of the parties, to show 
that that movement would not have been made? Not at all. 
The same necessity for “ written instructions” from the chil- 
dren in order to part with their interests would still have ex- 
isted—and as a matter of course, the same reason for obvia- 
cing that necessity would still have existed. 

Had the mother remained alive, she would only have been 
« mere formal party to the decree, for so far as her interests 
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were concerned, there is no doubt but her power of appoint- 
ment would have been effective. 

This also goes to show, in addition to what has already been 
said, that no modification of the deed was attempted, except 
as to restrictions thrown around the trustee’s power of dis- 
posal. 

But even if you take the decree just as it is, with all its 
surplusage, it makes no stronger case than that of Ashcraft 
vs. Little, swpra ; as the decree in this case, like the deed of 
gift in that, extends to the sons as well as to the daughter. 

Whether then we regard the circumstances surrounding the 
parties at the time the deed was made, the language of the 
deed, its evident and clearly expressed intention, as contra- 
distinguished from a meaning based on inferences or conjec- 
tures, or whether the very words of the decree are to govern, 
I can only come to the conclusion, that so far as the daughter, 
Mrs. Taylor, was concerned, no separate estate was designed 
to be created by the deed, or was establishéd by the.decree. 
And it may not be improper to add, that, at the last March 
term of this court, the late Judge Ewing fully concurred in 
this opinion. I am for affirming the judgment. 
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I. The evidence of defendant’s claim was inadmissible. 
The mere delivery of the sacks by plaintiffs to defendant was 
no acceptance or receipt of the goods purchased, nor was any 
such part performance by either party, as could take the case 
out of the statute of frands. (W.S., 657, § 6; Harvey vs. 
Butcher’s Ass’n., 39 Mo., 211; Cunningham vs. Ashbrook, 
20 Mo., 562; Hatch vs. Bayley, 12 Cush., 27.) 


Frank T. Williams, for Respondent. 


I. The delivery of the sacks by plaintiffs to defendant was 
sufficient to take the case out of the statute of frauds. 

II. The depositions were properly admitted in evidence, 
no objection having been made by plaintiffs before defendant 
offered to read them upon the trial. Plaintiffs ought to have 
taken their objections by a motion to suppress the depositions 
before going into the trial. 


Suerwoop, Judge, delivered the opinion of the court. 


The plaintiffs brought suit -before a justice of the peace 
against the defendant, on an account for $26.70 for sacks sold 
and delivered to him. 

He admitted the correctness of the demand, but set up as 
an offset thereto, that he had sold to plaintiffs 500 bushels of 
oats, at 40 cents per bushel; that they were to furnish the 
sacks in which to place the oats, and that the oats were then 
to be delivered to plaintifis; that the sacks were thus fur- 
nished and filled with the oats, but plaintiffs, upon the oats 
being hauled to the point agreed upon, declined and refused 
to accept the same, by which refusal defendant was damaged 
in the sum of $64 91, for which he asked judgment, after the 
deduction of the amount confessed to be due plaintiffs. 

The defendant had a verdict before the magistrate, the 
plaintiffs appealed to the Warren Circnit Court, from whence 
the venue was changed to the Circuit Court of St. Charles 
county, where the defendant again had a verdict ‘and judg- 
ment accordingly, to reverse which judgment this cause 
comes up here on appeal. | 
During the progress of the second trial, the defendant was 
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introduced as a witness, and it was offered to prove by him, 
that he had sold the plaintiffs the oats at 40 cents per bushel ; 
that plaintiffs were to furnish the sacks, which they did; that 
defendant offered to deliver the oats to plaintiffs in pursuance 
of the agreement, but that they declined and refused to 
accept the same, and the defendant thereupon sold the oats 
for the best price that could be obtained, &., &c. 

The plaintiffs ovjected to the introduction of this testimony 
on the ground (among others), that the alleged contract of 
sale was for goods exceeding in value the sum of $30; that 
there was no part of the purchase price paid, no note or mem- 
orandum in writing signed, no part of the oats delivered, 
and nothing given in earnest to bind the bargain, and that 
therefore the statute of frauds barred the defendant’s set off. 

The court overruled these objections, permitted the defend- 
ant to testify as above, and the plaintiffs excepted. 

The court also allowed the defendant to read in evidence 
the deposition of one Merriman, to the reading of which the 
plaintiffs likewise objected, on the ground of various inform- 
alities, but their objections were overruled and they again 
excepted, and after verdict called the attention of the court 
to the error complained of by motion for new trial. 

There was no error in the action of the court in respect to 
the deposition, the objection to which came too late. 

A party should not be permitted to lie by and lull his ad- 
versary into a sense of security by failure to file any motion 
to suppress his depositions, thus induce him to announce him- 
self ready for trial, and then count on springing the question 
of some informality on him, for the first time, when he offers 
to read those depositions in evidence. 

But the objections of the plaintiffs were well taken to the 
introduction of the defendant’s testimony in support of his 
set off. 

Under our statute of frauds, when the price of the article 
contracted for exceeds $30—“ unless the buyer shall accept 
part of the goods so sold, and actually receive the same or 
give something in earnest to bind the bargain, or in part pay- 














OCTOBER TERM, 1873. 








Chapman, etal. v. Templeton, et al. 











parol, 


ment, or unless some note or memorandum in writing be 
made of the bargain, and signed by the parties ” 
or their agents lawfully authorized—the contract of sale is 
void ; and this sixth section of our statute, save as to price, is 
almost a literal transcript of section seventeen of the English 
statute of frauds. 
modes of statutory designation—whereby the nullifying 
effects of the law respecting executory contracts of sale could 
have been avoided—were pursued. 

It has been the uniform inclination of the courts of this ' 
State—and for the most part of courts elsewhere, both in 
England and in this country—to give the words of this stat- { 
ute full effect, and to refuse to sanction such a latitudinous 
construction of those words as would give rise to all the evils 
that the statute was enacted to prevent. (Kirby vs. Johnson, 
22 Mo., 354; Lovelace vs. Stuart, 23 Mo., 354; Harvey vs. | 
St. Louis Butchers’ Association, 39 Mo., 211; Smith’s Mere. | 
L. 578, et seq. ; B’s. Stat. Fr., $$ 316, 317; Shindler vs. Hous- | 
ton, 1 N. Y., 261; Meredith vs. Meigh, 2 El. & Black., 363; 
Cusack vs. Robinson, 1 Best. and Sm., 297.) | 

The judgment is reversed, and the cause remanded; the | 
other Judges concur. ~ 


N. C. Cuapman, e¢ al., Defendants in Error, vs. Misamin Tem- 
PLETON, e¢ al., Plaintiffs in Error. 


1, Limitations, statute of—Adverse possession of land—Payment of taxes.—The | 
continuous payment of taxes on land is not sufficient of itself to show adverse 
possession. 

2, Limitations, statute of—Land, adverse possession of—Trespasser—Title, 
color of. —A trespasser can acquire title, under the Statute of Limitations, only 
to so much land as he has the actual possession of; but one claiming under color 
of title, bona fide obtained, can acquire title to the whole tract, under the said 
statute, by possession of a part in the name of the whole. 

8. Lands and land titles—Conveyances by parol.—Since the adoption of the 
common law in this State, conveyances of land cannot be made simply by 
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In the present instance none of the above 
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Error to Louisiana Court of Common Pleas. 
Minor § Foster, for Plaintiffs in Error. 
Fagg & Dyer, for Defendants in Error. 


I. The only purpose for which the tax-deed could have 
been used at all was to show color of title in the defendants, 
and inasmuch as they had failed to show possession for ten - 
years, or evidence tending to show that fact, the deed was not 
competent for any purpose. 

II. A donation of the block could not be shown by oral tes- 
timony. 


Avaws, Judge, delivered the opinion of the court. 


This was an action of ejectment for a block of land in the 
city of Louisiana in Pike County. 

The plaintiffs produced a clear paper title. The defend- 
atts relied on the statute of limitations, and for this purpose 
claimed under a tax sale as color of title, and introduced evi- 
dence tending to show, that they had in the year 1858 per- 
mitted the City of Louisiana to put a hog-pen on the block, 
about the center of it, which was used by the city for about 
two years, and then abandoned and went to decay,and was 
never used or oceupied by the defendants. 

The evidence tended to show, that the defendants had paid 
the taxes since they purchased at the tax sale. 

The defendants then, merely to show color of title in con- 
nection with their possession, offered the tax deed' which had 
been made to them in 1868, reciting the tax certificate of 
purchase in 1858. This deed was excluded by the court, and 
the defendants excepted. 

They also offered to prove by parol, that the former owner 
of the block had conveyed it to the Catholic church. This 
evidence was also rejected, and the defendants excepted. 

A verdict and judgment were given for plaintiffs, and the 
defendants filed a motion for a new trial, which was over- 
ruled, and they saved their exceptions, and have brought the 
ease here by writ of error. 
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The only points relied on for reversal are the rejection of 
the tax deed, and the exclusion of the parol evidence to prove 
a conveyance of the block in dispute to the Catholic church: 

In regard to the first point it is sufficient to say, that there 
was no evidence at all offered of continuous, open and notori- 
ous adverse possession of any part of the block for ten con- 
secutive years. The continuous payment of taxes of itself’ is 
not sufficient to show adverse possession. The title of the 
real owner of land cannot be transferred to a stranger simply 
by his payment of the taxes for ten years. 

The evidence here shows adverse possession for about two 
years of a hog-pen twenty by fifty feet in the center of the 
block, which was then abandoned and went to decay. 

The object of showing color of title is to extend the pos- 
session of a part of a tract of land so as to include the whole 
tract. A mere trespasser can only claim the land of which 
he has the actual possession, so as to acquire title under the 
statute of limitations. But if he goes into the possession un- 
der the color of title, his possession of a part will extend to 
the whole tract as described in the defective conveyance. To 
this end a defective conveyance, or a conveyance from one 
having no title, if bona fide taken, may be used in connection 
with adverse possession of a part of a tract in the name of the 
whole, so as to acquire title under the statute of limitations. 
But as no continuous adverse possession was shown of any 
part of the block for ten years, the court very properly ex- 
cluded the tax-deed. 

Since the introduction of the Common Law into this 
State conveyances of land cannot be made simply by parol. 
The court therefore committed no error in rejecting the parol 
evidence of a transfer by the former owner to the Catholic 
church. 

Let the judgment be affirmed. The other Judges concur. 
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City of St. Louis v. The Life Association of America. 





Tue Crry or Sr. Louis, Respondent, vs. Taz Lire Assocta- 
TION oF America, Appellant. 

1. Statutes, construction of—General and particular statutes, prior and subse- 
quent.—A subsequent, general and affirmative act does not abrogate a prior 
one, which is particular, unless negative words are used, or unless the two acts 
are irreconcilably inconsistent; but a subsequent act, special in its character, 
conferring a direct grant of power, must prevail over a prior act refusing such 
power. 


Appeal from St. Louis Criminal Court. 
Irwin Z. Smith, for Appellant. 


I. The general laws of the State exempt defendant from 
any liability to pay this license tax. (W. S., 752, § 40.) 

Il. The amended charter of the city (Sess. Acts, 1870, 
464) gives the city power to license, tax and regulate 
insurance: companies, but it does not repeal W. 8., 752, 
§ 40, and therefore, if both acts can stand, they will be con- 
strued so that both shall stand. While the law of 1869 stands 
in its application to this class of insurance companies, the 
law of 1870 will stand and apply to all classes of insurance 
companies, that are not exempt from this tax and license. 

The law does not favor: repeals by implication, when two 
statutes can both stand together; nor does a statute general 
in its application repeal a statute referring to a special matter, 
unless by direct words. (47 Mo., 149.) 


E. P. McCarty, for Respondent. 


I. Section 40, W.S., 752, was an exemption from taxation 
and therefore unconstitutional and void. (Life Ass’n Am. 
vs. Bd. of Assessors, etc., 49 Mo., 512.) 

II. If otherwise valid, this section of the General Law is 
limited by the subsequent special provisions of the city char- 
ter subjecting these companies to the police and taxing 
power of the city. 

Waener, Judge, delivered the opinion of the court. 

We think there xvas no merit in the motion filed by the de- 
fendant to dismiss the proceeding on account of the insufii- 
ciency of the complaint, and that it was properly overruled. 
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The complaint was substantially good; technical accuracy 
was not required ; it set out the title of the ordinance alleged 
to be violated, and referred to the section, article and chapter 
relied on; stated in what the supposed violation consisted, 
and sufficiently informed the defendant what it was called up- 
on to answer. ' 

The action was to recover a penalty for violating a city or- 
dinance in doing business without taking out a city license, 
and the only question is, whether the defendant is exempt 
from the operation of that ordinance. The defendant is an 
insurance company, organized on the mutual plan, without 
any paid up capital stock, and claims, that under the statuto- 
ry laws of this State, it is exempt from the license imposed by 
the city. 

This claim of exemption is founded on section 40 of the act 
in regard to the incorporation and regulation of Life Insur- 
ance Companies, approved March 10, 1869, (W. 8., Ed. 1870, 
752.) That section provides, that the Life Insurance Compa- 
nies referred to shall pay certain fees, which shall go to the 
support of the insurance department, and shall be in lieu of 
all taxes, fees and license whatsoever collected for the bene- 
fit of the State; but that compayies organized under the laws 
of the United States or any other statute, doing in this State 
the business mentioned, shall be subject to existing laws re- 
lating to fees and licenses for county and municipal purposes. 
It is also provided, that all companies organized under the laws 
of this State, and doing the business mentioned, shall pay all 
the fees required in the section, which shall be in lieu of all 
fees and taxes whatsoever, except that they may be taxed up- 
on their paid up capital stock, in the same manner as other 
property in the county, for county and munieipal purposes. 

The amended charter of the city of St. Louis, approved 
March 4th, 1870,(Laws of 1870, p. 464), gives the city power 
to license, tax and regulate Insurance Companies, banking or 
other corporations, ete. Under this amended charter, the city 
passed the ordinance now in question, declaring that no per- 
son or association or company of persons, or corporation, shall 
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carry on in the city, in person or by agent, the business of 
any kind of insurance, without a license for that purpose con- 
tinuing in force. 

The defendant here was organized under the laws of this 
State, and the fortieth section above adverted to does unques- 
tionably, upon the payment of the fees therein mentioned, ex- 
clude it from the imposition of taxes for municipal purposes 
when it possesses no paid up capital stock. 

The settled doctrine is, that a later statute, which is gener- 
al and affirmative, does not abrogate a former which is par- 
ticular, unless negative words are used, or unless the two acts 
are irreconcilably inconsistent. But in the present case, the 
charter is a subsequent act special in its character, conferring 
a direct grant of power, and authorizing the license provided 
for in the city ordinance. The language is explicit; the 
power is given to license, tax and regulate insurance compa- 
nies. The former law, in general language, withheld the 
power, the latter especially gave it in direct terms. 

The two cannot be made to stand and harmonize with each 
other, and therefore the last act must prevail. As the find- 
ing below was for the plaintiff, the judgment should be af- 
firmed. 

Judge Adams is absent. The other Judges concur. 





Tae Ixuasrrants oF THE Town or Mempnts, Appellants, vs. 
Joun O'Connor, Respondent. 


1. Ordinances—Fines, suits for—Particularity of statements.—In proceedings to 
recover a fine for violation of a town or city ordinance, it is sufficient if the 
statements inform the defendant with reasonable certainty of what he is called 
upon to answer. The technical accuracy of an indictment is not required. 

2. Ordinances of towns—Fines, suits for—Statements therein.—A suit to recover 
a fine for breach of an ordinance of a town organized under W. S., Ch. 124, is a 
civil action. A complaint on such a cause of action, whose only charge is, 
** that the defendant committed a certain offense contrary to an ordinance of 

the town,” is bad, and the suit must be dismissed upon motion. 
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Appeal from Scotland Circuit Court. 
Nat. M. Gwynne, for Appellants. 





I. Technicalities should not be regarded in pleadings be- 
fore courts of limited jurisdiction. 

It was the duty of the Circuit Court to proceed to hear, try 
and determine this cause upon the merits. 


Keys § Knott, for Respondent. 
Waener, Judge, delivered the opinion of the court. 


The defendant was prosecuted, convicted and assessed to 
pay a fine in a proceeding before the town authorities for an 
alleged violation of an ordinance. 

He appealed to the Circuit Court, where upon his motion 
the case was dismissed, and the plaintiff has brought the cause 
here. 

The main question is, whether the complaint filed, and up- 
on which defendant was tried, was so palpably insufficient as 
to justify the court in dismissing the case. 

The only charge contained in the complaint was, that the 
defendant committed a certain offense contrary to an ordi- 
nance of the town. It is the well established doctrine in this 
State, that in proceedings to recover a fine for the violation 
of a town or city ordinance, it is not necessary for the state- 
ment to be as technical as an indictment. It is sufficient if 
it informs the defendant with reasonable certainty of what he 
is called upon to answer. (St. Louis vs.. Smith, 10 Mo., 438.) 

But tested by this rule, the complaint is not good. It re- 
fers to no particular ordinance; does not state what the penal- 
ty is for the supposed offense, nor does it allege such attend- 
ant circumstances as to advise the defendant of the cause of 
action. 

The statute, which governs this proceeding, (W. S., (3rd 
Ed.) 1318, § 16) declares, that all fines and penalties accruing 
to any town, organized under the provisions of the statute, 
may be recovered by a civil action. But the complaint here 
would not be a good statement in any civil action, and there- 
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fore it cannot be permitted as a basis to uphold or sustain the 
proceedings. Nor do we think the court erred in refusing the 
application for an amendment. The amendment changed the 
character of the case, and was not allowable. 

Let the judgment be affirmed. The other Judges concur, 
except Judge Sherwood, who is absent. ° 





Srare or Missovrt to use of James G. Earty, Plaintiff in Er- 

ror, vs. F. Leratyre, et a/., Defendants in Error. 

1. Practice, civil—Trials— Written instruments— Who interprets.—It is the duty 
of the court to ascertain and interpret the meaning of written instruments as 
a matter of law, and the duty cannot be shifted to the jury in the shape of 
questions of fact, . 


Error to Warren Circuit Court. 
Frank T. Williams, for Appellant. 


I. There is no ambiguity in the agreement. 


C. E. Peers, for Defendants in Error. 

I. The agreement was intended to apply to the justice’s 
court alone, and the court committed no error in allowing it 
to be explained to the jury. 


Waener, Judge, delivered the opinion of the court. 


The plaintiff relies on two points to reverse the judgment 
of the court below: First—That the court erred in impanel- 
ing the jury; and secondly, that the decision was wrong in 
reference to the agreement entered into between the parties. 
The first question raised need not be considered, as it will 
probably not again occur on a new trial, and we think the 
judgment should be reversed for manifest error committed as 
to. the second point. 

From the record it seems, that four several attachment 
suits were commenced against the plaintiff, Early, before a 
justice of the peace, one being in favor of one Archer, and 
another in favor of the defendants in this case. 


. 
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The cases were all precisely similar, and whilst they were 
pending in the justice’s court, the parties entered into a writ- 
ten agreement, providing that the Archer case should be 
tried, and that all the remaining cases should abide the result 
of that case. Upon the trial the case was decided in favor of 
Archer, sustaining the validity of the attachment proceed- 
ings. 

But the defendant there, who is the plaintiff here, appealed 
the case to the Circuit Court, where the judgment was re- 
versed and the attachment dissolved and dismissed. The 
other cases were not appealed. 

After the final decision in the Archer case, the plaintiff 
brought this suit on the attachment bond. 

At the trial the court permitted the defendants to intro- 
duce evidence tending to show, that it was their understand- 
ing that the agreement only related to the result of the jus- 
tice’s court, and then instructed the jury, that if they found 
from the evidence, that the written agreement signed by the 
parties applied only to the trial of the Archer case in the jus- 
tice’s court, they should find for the defendants. 

Under this instruction, the jury brought in a verdict for 
the defendants, upon which judgment was rendered. 

The agreement was in plain unambiguous terms, and 
was not capable of being varied by parol testimony. It 
was, that the plea in abatement in all the remaining cases 
should abide the result of the Archer case. No particular 
court was mentioned, but the agreement extended to the 
final determination of the case, let it end where it would. 
Under that agreement the defendant in that case took it to 
the Cireuit Court to produce the final result, and the 
other cases were allowed to remain in abeyance, awaiting the 
final result. 

It is the duty of the court to ascertain and interpret the 
meaning of written instruments, as a matter of law, and this 
duty cannot be shifted to the jury in the shape of qnestions 
of fact. 

The judgment of the Circuit Court should be reversed, and 
the cause remanded. The other Judges concur. 
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D. M. Purersaven, Plaintiff in Error, vs. Townsuip Boarp 
or Epucation or Townsurp No. 1, R. 6 and 7 East, in Jrr- 
rerson Country, Mo., Defendant in Error. 

1. Schools— Township boards— Contracts—Suits by teachers for salary—Statutes, 
construction of —A suit could be brought against a Township Board of Edu- 


cation by a teacher employed by the local directors for his salary, under the 
Statutes of 1865, (Chap. 46.) 


Error to Jefferson Circuit Court. 
John J. Williams, for Plaintiff in Error. 


I. The Township Board of Edueation is responsible for 
the teachers’ wages; it is a body politic with power to sne 
and be sued, while the local board has no legal existence as a 
person either natural or artificial, and hence can neither sue 
nor be sued. The whole tenor of the School law, plainly 
shows that the Township Board is the only responsible party. 
(R. C. 1865, Chap. 46.) 


Abner Green, for Defendant in Error. 


I. The Township Board of Edueation is not liable, on the 
contract made by the local directors. 

II. The Township Board did not employ the teacher, nor 
hold any funds belonging to the sub-district, nor was it the 
duty of such board to procure the funds, nor did the teach- 
er render any services for such board. (R. C. 1865, Chap. 
46.) 

Iil. By the School law, (R. C. 1865, p. 258, § 7,) the local 
directors are authorized to make certain contracts, for which 
the Township Board is responsible, but as the employment of 
teachers is not included in the class of contracts referred to 
in this section, the presumption is, that it was purposely omit- 
ted. ° 

IV. The Township Board is authorized (R. C. 1865, p. 259, 
§ 12) to employ and pay teachers for teaching in the central 
or high schools. Hence it is obvious, that such board is only 
liable for guch contracts as it makes in the employment of 
teachers, and it is nowhere authorized to employ teachers in 
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the primary schools, but such power is expressly given to the 
Jocal directors. 
Avams, Judge, delivered the opinion of the court. 


This was an action commenced before a justice of the peace 
for a balance alleged to be due the plaintiff for teaching a 
school in sub-district No. 2, which formed a part of the 
township of which the defendant was the Township Board of 
Education. 

The contract for teaching the school was made in writing, 
the 1st of January, 1868, with the local directors of the sub- 
district, to teach a school for four months at $45.00 per month. 
He taught the school until his wages amounted to $92.61, 
and his gecount was audited; and the clerk of the Town- 
ship Board of Education gave him an order on the County 
Treasurer for the same, on the 6th of May, 1868. He present- 
ed the order, and nothing was paid on it for want of funds, 
till in May, 1869, when he received $42.70; and he brought 
his suit for the balance of his account. He obtained judg- 
ment before the justice, and the defendant took an appeal to 
the Cireuit Court, where the case was tried, and resulted in a 
judgment in favor of the defendant; and the plaintiff has 
brought the ease here by writ of error. 

The only material point presented by this record is, wheth- 
er the local directors, or the Township Board of Education, 
were the proper parties to be made defendants. 

This question grows out of the instructions given and re- 
fused by the court. The court instructed, that the defendant 
was not liable for the teacher’s wages growing out of a con- 
tract with the local directors, and refused an instruction as- 
serting their liability. This contract was made under the 
provisions of the school law, as found in General Statutes of 
1865. This law was revised in 1868, after this contract was 
made, and also in 1870. Whether the local directors, under 
the law as it now exists, can be sued on a contract with 
a teacher, or whether his suit must be against the Town- 
ship Board of Education, we are not now called upon to de- 
cide. 
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By section six of the School law of 1865, the local directors 
were expressly allowed to employ teachers, and also to dis- 
miss them, provided such dismissal should receive the sanc- 
tion of the Township Board. Section seven of the same law 
authorizes the local directors to make various contracts speci- 
fically named therein, and also to make “all other provisions 
necessary for the convenience and propriety of schools within 
their sub-districts.” And all contracts, made by the local di- 
rectors under the provisions of this section, must be reported 
to the Township Board of Education, &e. This section also 
provides, that the Township Board of Education, in their cor- 
porate capacity on the part of the sub-district, shall be held 
responsible for the performance thereof. (See General Stat- 
utes, p. 258.) There is no reason why a contract with a 
teacher should not come under the general provision referred 
to in section seven. In my judgment, that was the intention 
of the legislature. Section ten of the same law makes the 
Township Board of Education “a body politic and corporate” 
with power to sue and be sued. 

In my opinion, the Township Board of Education could be 
sued on this contract, for the balance due the plaintiff. 

Judgment reversed and cause remanded. The other Judg- 
es concur. 
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Stare or Missovet, to use of Grorce Gienn, Guardian and 
Curator of Wirt1am W. Arnotp, Appellant, vs. Wiri1am 
I. Frecps, Administrator de bonis non of Jno. Wricur, 
deceased, et a/., Respondents. 


1. Curators—Statutes of 1855, construction of--New bond filed on order of the 
County Court—Liability of seeurities.—Under the Revised Statutes of 1855, 
[825, 218; 119, 3 36; 120, 33 39, 40, 41,] the giving of other or further se- 
curity by a curator, as ordered by the County Court on its own motion, does 
not relieve the first bondsmen from any liability, but only operates as addi- 
tional security ; semble, that it would render both sets of securities equally 


liable as between themselves. 
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Appeal from Monroe Circuit Court. 

Brace § Howell, tor Appellant. ; 

I. A new bond given in a proceeding had under §§ 36, 37, 
38 and 39, (R. C. 1855, pp. 119, 120,) when approved, has the 
effect of discharging the former securities from liability for 
the misconduct of the principal after the filing of such new 
bond; but a bond given under § 41 is supplemental to the 
former bond, and does not discharge the securities in such 
former bond from liability for the misconduct of the princi- 
pal after the filing of such supplemental bond, and there is 
no provision therein, granting any such discharge. 

Alexander §& Anderson, for Respondents. 

I. The breach occurring after the filing of the last bond, 
these defendants are not liable, but the sureties on the last 
bond are liable. (State vs. Drury, 36 Mo., 281.) 

Apams, Judge, delivered the opinion of the court. 


This was an action on a curator’s bond. The curator had 
been removed from office by the County Court, and the rela- 
tor was subsequently appointed in his place, and brought this 
suit for monies alleged to have been converted by the former 
curator. The bond in suit was for four thousand five hun- 
dred dollars, executed in August, 1861, in the usual form ofa 
curator’s bond for infants. 

In December, 1861, the County Court on its own motion 
issued a citation to the curator ordering him to give addition- 
al security. In compliance with this citation, the curator on 
the first day of January, 1862, executed another bond with 
security in the sum of $15,000.00, which was deposited with, 
and filed by, the clerk of the County Court. No entry was 
ever made on the records of the Couuty Court, approving or 
rejecting the last bond ; but the curator continued to make 
annual settlements, until he was finally removed, and the re- 
lator appointed. The evidence showed a balance still due 
from him, and that the default occurred after the execution of 
the bond in suit, and also subsequently to the bond given on 
the first of January, 1862. 
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The defense relied on was, that the bond given in January, 
1862, discharged the former securities from any liability arising 
from the misconduct of the principal after filing such bond. 

The case was submitted to the court sitting as a jury, and 
the court sustained the defense, and gave judgment for 
the defendants, 

These proceedings were had under the Revised Statutes of 
1855, and the rights of these parties depend upon the proper 
construction of the provisions of those statutes in regard to 
bonds of guardians and curators. 

Section 18, of the act concerning guardians and curators, 
(1 Revised Statutes 1855, p. 825,) provides, that the County 
Court shall have power to order guardians and curators to 
give supplemental security, or a new bond with sufficient se- 
curity, upon like notice, for the same causes, in the same man- 
ner, and with like effect, as is authorized by law in the case 
of administrators. 

The administration law of 1855 provides three modes by 
which administrators may be required to give additional or 
supplemental bonds. 

First, A creditor, heir, legatee, or other person interested 
in any estate, may apply to the County Court to compel the 
administrator to give another bond and security. (1 Rev. 
Stat., 1855, p.119, § 36.) Or Secondly, a security in an execu- 
tor’s or administrator’s bond may apply to the court to require 
the principal to give a new bond under the provisions of sec- 
tion 37 of the same act. If the County Court orders such 
bond to be given, either at the instance of the creditor, heir, 
&c., or at the instance of the surety, the statute declares, 
that “such additional bond, when given and approved, shall 
discharge the former sureties from any liability arising from 
any misconduct of the principal after filing the same.” (See 
§ 39 of the above act.) 

It is also provided by section 40, that if the principal fails 
to give the bond, when so required, within ten days, “his let- 
ters thenceforth, shall be deemed to be revoked, and his au- 
thority from that time cease.” 
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After thus declaring the effect of a new bond, when given 
on the application of an heir, legatee, creditor, &e:, or at the 
instance of a surety, the statute (§ 41,) empowers the County 
Court on its own motion, and on five days’ notice, to order an 
executor or administrator to give other and further security. 
There is nothing in the statute declaring the effect of the 
bond which may be ordered by the County Court under sec- 
tion 41 on its own motion. The statute simply declares, if 
such further security be not given within ten days, the letters 
of the executor or administrator shall be deemed to be revok- 
ed, and his authority from that time cease. 

It is manifest from the various sections referred to, and 
their position towards each other, that it was not the inten- 
tion of the Legislature to discharge the sureties on the old 
bond, when a new bond and additional security had been 
given as required by the County Court on its own motion. 

Under the act of 1825, these various provisions are com- 
prehended in a single section, which expressly declared, that 
in any case, the new bond should have the effect of discharg- 
ing the former sureties from subsequent liability. In the re- 
vision of 1835, the authority of a County Court on its own 
motion to order additional security was omitted. It was af- 
terwards re-enacted, in 1843, without declaring what effect 
the additional bond should have; but it was left out of the 
revision of 1845, and was not re-enacted again till 1855, when 
it was placed in the Revised Statutes of that year, in such 
connection as to forbid the conclusion, that it was the inten- 
tion of the Legislature, that the sureties on the old bond 
should be discharged simply by the execution of a new bond 
ordered by the County Court on its own motion. 

The common law does not give such a bond that effect, 
and it would be an attempt at judicial legislation for the 
courts to so pronounce. 

It seems to have been taken for granted by both sides in 
the court below, that if the new bond had been properly ap- 
proved by the County Court, it would have discharged the 
defendants. And the instructions given and refused were 
formed with an eye to this point alone. 





| 
| 
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Under the view we take, it is unnecessary to pass on this 
point. For whether the bond was properly approved or not, 
it could not discharge the former sureties. | 

If properly taken and approved, it could only operate as 
additional security, and perhaps enlarge the field of contribu- 
tion, so as to embrace both sets of securities, and render 
them equally liable as between themselves. 

Judgment reversed and the cause remanded. ‘The other 
Judges oncur. 
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Joun G. Scorr e¢ al., Plaintiffs in Error, vs. ALFrep H. Suy, 

et al., Defendants in Error. 

1. Trustees’ sales—Proceeds—Taxes—Prior incumbrances.--Taxes due are a le- 
gal charge on lands, and ought to be paid before a sale under a deed of trust ; 
but if this is not done, the trustee cannot apply the proceeds of the sale to the 
payment of the taxes, nor can he to the payment of a prior incumbrance, un- 
less there was a special understanding or agreement, that, in order to make a 
clear title to the purchaser, the trustee should pay off the prior incumbrance. 


Error to Iron Circuit Court. 
Reynolds & Relfe, for Defendants in Error. 


I. The rights and duties of the trustee depend upon the in- 
strument creating the trust. (2 Wash. Real Prop., (3rd Ed.,) 
482.) These powers are special and must be strictly pursued. 
(Balis vs. Perry, 51 Mo., 449; Wallis vs. Thornton, 2 Brock- 
enb., 422. ) 

II. The trustee must first apply the proceeds, as far as they 
will go, to the costs and expenses of the trust, and to the ex- 
tinguishment of the debt secured, for the payment of which 
he was appointed, before he can undertake settlement of other 
claims. This is the extent to which the authorities cited by 
plaintiffs go. (Doolittle vs. Lewis, 7 Johns. Ch., 45; Turner 
vs. Johnson, 7 Ohio, (2nd pt.) 216.) 

III. In no case can the trustee apply the proceeds to pay off 
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prior incumbrances, (Helwig vs. Heitcamp, 20 Mo., 5695) 
though he may pay subsequent ones, (Mead vs. McLaughlin, 
42 Mo., 198.) 

[V. Plaintiffs, as subsequent incumbrancers, had a right to 
redeem from prior incumbrances by paying the money them- 
selves. (Mullanphy vs. Simpson, 4 Mo., 319; Jdem, 3 Mo., 
492.) 

J. P. Dillingham, for Plaintiffs in Error. 


I. Taxes are a legal charge upon the estate. They may be 
paid off by the mortgagee or trustee, and added to the mort- 
gage debt. (Willard’s Equity, 448.) On the sale of the prem- 
ises under a mortgage, it was represented, that the property 
was free from all incumbrances ; but after the sale it was dis- 
covered that the property was subject to a city assessment and 
taxes. The court directed the master to discharge the incum- 
brance out of the proceeds of the sale. (4 John. Ch., 542.) 

II. A junior mortgagee will be permitted to redeem a prior 
mortgage, and to sell the whole premises to refund to himself 
the redemption money, and to satisfy his own mortgage. 
(Willard’s Eq., 445, 447; Western Ins. Co. vs. Eagle Fire Ins. 
Co., 1 Paige, 284; 4 John. Ch., 371; Bell vs. The Mayor, 10 
Paige, 49; 11 Paige, 39; Moore vs. Beasom, 44 N. H., 215; 
Norton vs. Warner, 3 Edw. Ch., 106; 34 N. H.,92; 11 Gray, 
276; 20 Iowa, 101; 1 Green Ch., 151; Penn vs. The Railway 
Co., Am. Law Reg., (Sept. 1872,) 582, 583; Dix on Subrog., 
122,116; 15 Cow., 187.) 

III. If this is not the law, the plaintiffs have no means 
to recover back this money. (Lawless vs. Collier, 19 Mo., 
480.) 


Napron, Judge, delivered the opinion of the court. 


This suit was brought in 1870 against defendants to recover 


balance due plaintiffs on a certain promissory note executed 
by defendants in October, 1868, due in twelve months, with 
interest at the rate of 10 per cent. per annum. This note 
was secured by deed of trust on certain lands described in said 
deed. These lands were sold on the 30th of November, 1869, 
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for the sum of $7,650, and this amount was applied, to expen- 
ses of trust and costs, $64.50, for taxes assessed against the 
Shy property, $59.70, for prior mortgage due school fund of 
Iron county, $338.95. The balance of $7,156.85 was paid 
by the trustee on the note, 

And the plaintiffs brought their action, claiming that they 
were entitled to judgment for the note and interest, jess 
$7,186, the credit placed on it by the trustee. The defend- 
ants in their answer admitted the costs and expenses of the 
trust, an item of $64.50, but they claimed that the items, of 
$59.70 for taxes, and $338.95 for paying off the mortgage to 
Iron county on account of school fund, were improperly paid 
out by the trustee, and should not be allowed. They also 
claim, that the note only bore 8 per cent. interest. 

An agreed statement of facts was filed, which conceded the 
facts to be as stated in the answer; that the sums above stated 
were allowed by the trustee, and that the note only bore 8 
per cent., but admit that the sum of $444.43, with interest 
from November 20th, 1869, at the rate of 8 per cent., was 
due. The court rendered a judgment for $810.50 for plain- 
tiffs. 

A motion for a new trial was filed, and the court took the 
case under advisement. At the next term this motion was 
overruled, and the defendants filed a motion in arrest of judg- 
ment, and this motion was sustained, and the court gave 
judgment for the defendants as follows: 

“ Wherefore it is ordered, adjudged and decreed, by the 
court, that the judgment heretofore rendered in this cause be, 
and the same is hereby, arrested, and held as null and void, 
and of no effect, as fully as if the same had never been ren- 
dered. It is further ordered and adjudged by the court, that 
the plaintiffs take nothing by their said suit, and that the de- 
tendants go hence without day, and recover of and from said 
plaintiffs the proper costs herein expended, and have execution 
therefor.” 

The bill of exceptions offered by plaintiffs was not signed, 
but the one offered by defendants was signed by the judge, 
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the former having been signed by the bystanders; but there is 
no point made on this here, as the facts agreed on are conced- 
ed by both sides. 

The only point in this case is, whether the trustee had pow- 
er, out of the proceeds of his sale, to pay off the taxes that 
had accrued on the lands embraced in the deed of trust before 
the sale, and further to apply the proceeds to paying off a sen- 
ior incumbrance. 

It is conceded that the final judgment for defendants was 
wrong, since the pleadings and agreed facts admitted an in- 
debtedness of $446.44. But whether the original judgment 
for $810.50 was right, depends on whether the trustee had a 
right to charge for taxes, and to redeem a prior incumbrance. 

Taxes are a legal charge upon the estate, and must neces- 
sarily be paid, and might have, and ought to have, been paid 
before the sale, but as this was not done, the purchaser at the 
trustee’s sale takes the land subject to this incumbrance. 
(Willard’s Eq., 446; Moore vs. Cable, 1 Johns. Ch., 385 ; Bell 
vs. Mayor of N. Y., 10 Paige, 49.) 

And so in general under the English authorities, and the 
practice in many other States, prior incumbrances are requir- 
ed to be paid by a party asking to redeem. 

In the case of Lawrence vs. Cornell, 4 Johns. Ch., 542, the 
court ordered the payment of the taxes, and directed the mas- 
ter to discharge the incumbrances, and the chancellor refer- 
red to Stretton’s case, 1 Ves. Jr., 266, as an authority for this 
order to the master to redeem. So in the case of the Silver- 
lake Bank vs. North, 4 John Ch., 370, the chancellor allowed 
the plaintiffs to retain, out of the surplus money arising from 
the sales, the amount with interest advanced by them to dis- 
charge a prior judgment, which was a lien on the land, and 

observed: “The payment of the money was an act which 
they were compelled to do for their own safety. The equit- 
able doctrine of substitution applies to this case, and the plain- 
tiffs must for the sake of justice be deemed to stand in the 
place, and partake of the rights, of the judgment creditor. 
31—vot. Lut. 
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, They have in view of equity, and under the circumstances of 
the case, a lien on the fund.” 

And in 1 Paige, 286, the chancellor says again: “If the 
prior mortgagees will not consent to a sale, or the amount 
of their incumbrances is not yet due, I donot perceive any 
valid objection to a decree for the sale of the equity of re- 
demption subject to these mortgages, leaving the purchaser 
to pay the same as they become due, or whenever the prior 
mortgagees think proper to enforce their lien on the prem- 
ises.” 

But while it is clear that a mortgagee may pay off a senior 
incumbrance, and reimburse himself out of the proceeds of a 
sale, and that Courts of Equity in decreeing foreclosures may 
direct the master to satisfy a prior incumbrance before sale, 
this case presents the fact of a payment of a prior incumbrance 
by a trustee, on a deed of trust out of the proceeds of a sale 
under a junior mortgage. Nosuch power was given to him 
in the deed of trust under which he acted, and as he sold un- 
der the deed he suld only the equity of redemption, which 
was all the interest the defendants had in the premises. 

The purchaser bought subject to the mortgage to Iron coun- 
ty. so far as the case shows. Undoubtedly, if there had been 
any special understanding or agreement, that, in order to make 
a clear title to the purchaser, the trustee would out of the 
proceeds pay off the prior incumbrance, such agreement 
would have been valid and authorized the trustee to act as he 
did in this case. But there appgars nothing of the kind, and 
his payment of the mortgage to Iron county was therefore 
unauthorized, and the purchaser only acquired the title sub- 
ject to the senior mortgage. 

The judgment of the Circuit Court is therefore reversed, 
and the canse remanded, in order that a judgment may be 
there entered for the sum confessedly due, $446.44, exclusive 

of the taxes paid by the trustee, and mortgage to Iron coun- 
ty. The other Judges concur. 
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Iswor Busu & Son, Plaintiffs in Error, vs. H. S. Curistian 
Defendant in Error. 

1. Practice, civil—Supreme Court—Verdsct.—In law cases where there is any 

legal evidence tending to uphold the finding, this court will not weigh the evi- 


dence. 


Error to Jefferson Circuit Court. 
John L. Thomas § Bro., for Plaintiffs in Error. 


I, The evidence is so overwhelmingly against the finding, 
as to shock the moral sense. 


Jos. J. Williams, for Defendant in Error. 


I. There being no question of law saved for review, this 
court will not weigh the evidence, especially as the preponder- 
ance of evidence is in favor of the judgment. (St. Bt. City of 
Memphis vs. Mathews, 28 Mo., 248; Backster vs. Hull, 25 
Mo., 593; Jones vs. Plummer, 29 Mo., 456; McLean vs. 
Bragg, 30 Mo., 262; Thompson vs. Russell, 30 Mo., 498.) 


Vortrs, Judge, delivered the opinion of the court. 


This action was brought by the plaintiffs on the following 
instrument of-writing executed by the defendant : 

Sr. Louis, Nov. 12th, 1869. 

Received of Messrs Isidor Bush & Son, two cases with 
grape vines on board the Steamer Pauline Carroll, amount- 
ing to $658.58-100, which amount I promise to pay as soon 
as I can collect and deliver the plants, latest within sixty days 
from date. 

The petition averred, that defendant on the 19th day of 
March, 1870, paid of said amount $112, and on the 15th day 
of September the further sum of two hundred dollars, and 
had failed and refused to pay the remainder, for which plain- 
tiffs asked judgment. 

The defendant in his answer states, that the sole considera- 
tion for the instrument sued on was the sale and delivery to 
defendant by plaintiffs of a large quantity of grape plants, 
which plaintiffs contracted to deliver to him on board of 
a steamboat; that by said contract plaintiffs agreed to de- 
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liver well grown plants from mature wood, and were to be 
No. 1 plants; that it was understood by the parties, that the 
plants were being purchased to be shipped to, and sold in, 
Texas, and in view of that fact it was a part of the contract, 
that the plaintiffs would deliver the vines packed in cases in 
a good condition, so that they could be shipped to, and re- 
ceived in, the State of Texas in a good merchantable condi. 
tion. The defendant then avers, that in violation of said 
contract plaintiffs delivered the vines on the steamboat,where 
the instrument sued on was executed, packed in cases so bad- 
ly that about two-thirds of them died before they could be 
transported to Texas by the most expeditious means, or so 
soon thereafter that no sale could be made of them, and that, 
in consequence of the insufficient packing of the vines, two- 
thirds of them were worthless and wholly lost to defendant ; 
that defendant had wholly relied on the representation of 
plaintiffs, that the vines were well packed, in making the pur- 
chase, and that he was ignorant of the insufficient manner in 
which the vines were packed, until the cases were opened 
in Texas. The defendant then averred, that in consequence of 
the insufficient manner in which the vines were packed, he 
was damaged in a sum larger than the amount remaining un. 
paid on the instrument sued on, and prayed judgment for his 
costs, ete. 

The plaintiffs in their replication to the answer admitted 
the contract as stated, but denied the violation charged, and 
averred that the grape plants were well and skillfully packed, 
ete. 

A jury was waived, and a trial had by the court. The de- 
fendant was examined as a witness, and by his evidence sus- 
tained the facts relied on in the answer, if credit is given to 
his evidence. 

The plaintiff offered in evidence two letters written by the 
defendant to the plaintiff, one written a tew days after the 
grape vines arrived and were opened in Texas, and the other 
about five months afterwards; by both of these letters he 
promised to pay for the vines, and in neither of which did he 
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make any mention of the bad condition of the vines, or that 
they had been improperly packed. In the last of these letters 
he stated, that he would pay for the vines in good faith as 
soon as he could get money from Texas. It was also proved 
by the plaintiffs, that defendant had, in the first part of Au- 
gust, about five months after the vines had been received in 
Texas, paid two hundred dollars on the debt for the vines, 
and had given a deed of trust to secure the payment of the 
balance, and had then promised to pay the balance in six 
months from that time, and that he then made no mention of 
the fact that the vines had not arrived in good order. 

The defendant attempted to explain these letters and prom- 
ises in his cross-examination by saying, that at the time that 
he made these promises he had sold a part of the vines on the 
condition, that the purchasers would pay for them if they grew, 
otherwise they were not to pay, and that he hoped that he 
might be able to collect for these vines, and if he did he had 
concluded to pay the whole demand rather than have a law suit 
or trouble, but he afterwards found that the vines had not 
grown, and that he then concluded to resist any further pay- 
ment to plaintiff. This was substantially the evidence in the 
case. 

The court made two declarations of law at the request of 
the parties, neither of which is objected to by either party, 
and, in fact, no question of law is raised by the record in 
the case. 

The court found the issues for the defendant, and rendered 
a judgment in his favor for costs. The plaintiffs filed a mo- 
tion for a new trial,which being overruled they excepted, and 
have brought the case here by writ of error. 

There is not a single question of law presented in the 
record of this case. We are asked to review the finding and 
judgment of the trial court upon the facts as presented in the 
evidence. It is contended, that the acts of the defendant, sub- 
sequent to his purchase of the vines, as showu by the evidence, 
were sufficient to wholly discredit and destroy the evidence 
given by him in his own favor; whether this is so or not, was 
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the exact question passed on by the court that tried the case. 
It has been so often held by this Court, that where there is 
any legal evidence tending to uphold the verdict of a jury or 
the finding of a court as to the facts in issue, this court will 
not interfere with the finding, that it is not necessary to refer 
to the cases on the subject. 

The other Judges concurring, the judgment is affirmed. 
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Srare or Missourt, Respondent, vs. Jesse Jones, Appellant. 


1. Practice, criminal—Indictment— Disturbing religious worship.—An indictment 
for disturbing a congregation met for religious worship, etc., (W.S., 504, 3 30) 
is not sustained by evidence of a disturbance in the church yard after the con- 
gregation had been dismissed. 


Appeal from Warren Circuit Court. 


Frank T. Williams, with whom was John C. Orrick, for 
Appellant. 


I. This was not a congregation ‘met ” or “assembled ” at 
the time the acts complained of were committed, and the de- 
fendant is not guilty as charged in the indictment. (32 Mo., 
548.) 


Avams, Judge, delivered the opinion of the court. 


The defendant was convicted on an indictment for disturb- 
ing a congregation, met for worship. 

The indictment was framed under section 30, 1 W. &., 
504, which reads as follows: “Every person who shall will- 
fully, maliciously or contemptuously disquiet or disturb any 
camp-meeting, congregation, or other assembly, met for reli- 
gious worship, by making a noise, or by rude or indecent be- 
havior, or profane discourse within their place of worship, or 
so near to the same as to disturb the order or solemnity of 
the meeting, or menace, threaten or assault any person there 
being, shall be deemed guilty of a misdemeanor, and punish- 
ed by a fine not exceeding one hundred dollars, and if unable 
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to pay the fine, by confinement in the county jail not exceed- 
ing three months.” 

On the trial the only evidence offered or given, as stated in 
the bill of exceptions, tended to show, “that after the con- 
gregation had been dismissed by the minister and while the 
people were in the act of starting for home, some still in the 
church and others in the act of coming out of the door, others 
standing and talking in the church yard and near the door, 
and others on horses and in vehicles starting home, the de- 
fendant engaged in an assault, using loud and violent lan- 
guage in the church yard and close to the door of the church, 
frightening and annoying some of the persons who had just 
been attending divine worship.” 

On the part of the defendant the evidence tended to prove, 
that “his participation in the difficulty was after the people 
had all gotten out of the house and were preparing to go 
home. The preacher had come out and mounted his horse 
and started home, when hearing the loud talking he rode up 
and requested the parties to have no further difficulty; that 
the defendant then turned and started away,” ete. 

There was no evidence at all to show that the alleged dis- 
turbance occurred before the minister dismissed the congre- 
gation. 

The court, on its own motion, instructed the jury as 
follows : 

“ To convict the defendant, the jury must believe from the 
evidence, that his acts or declarations disturbed the devotions 
vf some of the congregation assembled for religious worship, 
or that his acts or declarations prevented some portion of the 
congregation in the immediate exercise of such holy thoughts 
and pious reflections as are presumed to result from a religi- 
ous meeting. The punishment prescribed for the offense 
charged in the indictment is a fine of not more than one 
hundred dollars.” | | 

The defendant excepted to the ruling of the court in 
giving that instruction, and on his part asked the court to 
instruct : 
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1st. “If the jury believe from the evidence, that the acts 
complained of on the part of the defendant were not com- 
mitted until after the congregation were dismissed, they will 
find the defendant not guilty. And, although the jury may 
believe from the evidence, that the defendant engaged in an 
assault, and that the defendant used loud and boisterous con- 
versation near the church door, or in the church yard before 
the congregation had dispersed; yet if they further believe 
from the evidence, that the acts were committed under sudden 
impulse, and not willfully, maliciously or contemptuously, 

t they will find a verdict of not guilty.” 

2d. “In order for the jury to find the defendant guilty, 
they must believe from the evidence, that the congregation 
were assembled for the purpose of religious worship, and fur- 
ther, that, if the congregation were disturbed, they must be 
satisfied that the disturbances were caused by the acts of the 
defendant.” 

The court refused the defendant’s instructions and he ex- 
cepted. 

The section on which the defendant was indicted describes 
two distinct classes of offenses. The first consists in willfully, 
maliciously or contemptuously disquieting or disturbing a 
camp-meeting, congregation or other assembly of people, met 
for religious worship, by making a noise or by rude or inde- 
cent behavior, or profane discourse, &c. 

The second consists in menacing, threatening or assaulting 
any person there being. (State vs. Bankhead, 25 Mo., 558.) 

The offense charged against the defendant is of the first- 
class. 

The acts necessary to constitute this offense must have been 
committed willfully, maliciously or contemptuonsiy, and yet 
the instruction given by the court, on its own motion, entire- 
ly ignores these essential ingredients. 

It is plain to my mind, that there was no evidence to sup- 
port the charge. 

All the evidence, as shown by this record, tended to prove, 
that the congregation had been dismissed before any of the 
acts charged against the defendant, had been committed. 
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After the minister in charge dismisses his congregation, it 
then ceases to be a congregation met for religious worship. 
There must be some point of time when the purpose for 
which the congregation met is ended; and that time has al- 
ways been understood to be when the head of the congrega- 
tion dismisses it. When so dismissed, the people engage in 
such secular or other conversation, &c., &c., as may suit their 
pleasure. If the defendant engaged in an assault after the 
dismissal of the congregation, it was an offense against the 
laws, but not the offense charged in the indictment. 

I see no substantial objections to the instructions which 
were asked by the defendant, and the court erred in refusing 
them, and also erred in instructing the jury, as above indica- 
ted, on its own motion. 

Let the judgment be reversed, and the cause remanded ; 
the other Judges concur. 
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Caspar Rorn, e¢ al., Appellants, vs. Drzperick F. Trepeman, 
et al., Respondents. 

1. Cape Girardeau Court of Common Pleas—Jurisdiction—Mechanics’ liens— 

Statute, construction of—The Cape Girardeau Court of Common Pleas has 


jurisdiction of actions for the enforcement of mechanics’ liens, [Sess. Acts 
1853, p. 81, 3 1.] 


Appeal from Cupe Girardeau Court of Common Pleas. 
Lewis Brown, for Appellants. 


I. The Cape Girardeau Court of Common Pleas has juris- 
diction of actions seeking to enforce mechanics’ liens. (Sess. 
Acts 1853, p. 81, § 1; W.S., 999, § 1.) 

II. The cases of Schell vs. Leland, 45 Mo., 289, and Gaty 
vs. Brown, 11 Mo., 139, cited by defendants, do not apply, for 
the jurisdiction of the courts referred to was expressly lin- 
ited. 


Louis Houck, for Respondents. 
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I. The act, creating ‘the Court of Common Pleas of Cape 
Girardeau county, does not confer jurisdiction on the court 
to enforce mechanics’ liens. (Sess. Acts 1853, p. 81.) 

II. The act organizing the court being silent on the matter, 
it is necessary to bring suit to enforce a lien in the Circuit 
Court. (W. 8S. 907, § 5, e¢ seg. ; Gaty vs. Brown, 11 Mo., 139; 
Schell vs. Leland, 45 Mo., 289.) 


Surrwoop, Judge, delivered the opinion of the court. 


This was an action brought by Caspar Roth and others, in 
the Cape Girardeau Court of Common Pleas against Dieder- 
ick F, Tiedeman and the Board of Education of the City of 
Cape Girardeau, to enforce a mechanic’s lien against certain 
property in that city. 

The court dismissed the case on the ground, that it had no 


jurisdiction for the enforcement of such liens, and this is the 


only question presented by the record. 

Section 1, of the supplementary act of 1853, relating to 
that court provides, that it shall have “concurrent original jur- 
isdiction in all civil actions at law with the Circuit Court.” 

This language is very comprehensive, and is sufticiently 
broad to embrace suits for the enforcement of liens of the 
kind above mentioned, although not specifically named. 

But we are cited by respondents to the case of Gaty vs, 
Brown, 11 Mo., 139, as showing that the same words, when 
used by the statute defining the jurisdiction of the St. Louis 
Court of Common Pleas, have received a widely different con- 
struction by this court. 

An examination of that case, however, will clearly show, 
that that decision was based not on those words alone, but 
also upon the effect to be given to the statute concerning me- 
chanics’ liens in the city and county of St. Louis, and to § 22 
p. 699 of the Revised Statutes of 1845, which continued in 
force all acts and parts of acts specially applicable to that city 
wnd county. 

For Judge Scott, in delivering the opinion of the court in 
Gaty vs. Brown, supra, says: 
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“Tf this question depended upon the general law relative 
to the liens of mechanics, there would scarcely be a doubt of 
the jurisdiction of that court, as by the law of its organiza- 
tion, it has concurrent original jurisdiction in all civil actions 
at law with the Circuit Court :” And then proceeds to show 
the modification as to that jurisdiction effected by the statute 
above referred to. 

Respondents also cite us to Schell vs. Leland, 45 Mo., 289, 
in support of the views which they urge. But in that case, 
there is nothing passed upon by this court having the remot- 
est bearing on the point in hand. 

It is only asserted in the conelusion of that opinion, that 
the Kansas City Court of Common Pleas had jurisdiction to 
enforce mechanics’ liens only in Kaw Township, and that a 
petition filed in that court was fatally defective in not alleging 
that the property, as to which sucha lien was attempted to be 
enforced, was situate in that township. 

It is difficult to perceive how the legislature could have em- 
ployed more plain and unambiguous language as to the juris- 
diction intended to be conferred, than in the act now under 
consideration. By the very terms of that act, the jurisdiction 
of the Cape Girardeau Court of Common Pleas is made co- 
extensive with the Circuit Court zn ail civil actions. To hold 
that this sweeping clause does not include actions for the en- 
forcement of mechanics’ liens, would be to rob words of their 
manifest meaning. 

The judgment is reversed, and the cause remanded. The 
other Judges concur. 
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Jasper Berxin, Defendant in Error, vs. Grorez Hir1, 
Davip Grirrin, and THe LaMorre Leap Company, Plain- 
tiffs in Error. 

1, Replevin—Indemnity bond—Officers, liability of—Statute, construction of.— 
The taking of an indemnity bond from the plaintiff by an officer, who has 

seized property under an execution, does not release the officer, nor the plain- 
tiff ordering or assenting to such action, from liability to a replevin suit by the 
owner of the property. 


Error to St. Francois Circuit Court. 
John F. Bush, for Plaintiffs in Error. 


I. The taking of the indemnity bond by the officer releas- 
ed him from all liability to an action by the claimant who 
gave notice of his claim. (W. S., 607, § 28; 608, § 29; 
Stewart vs. Thomas, 45 Mo., 42; Stewart vs. Ball’s Admr., 
35 Mo., 209; State vs. Leutzinger, 41 Mo., 498; State vs. 
Doane, 39 Mo., 44; Bradley vs. Holloway, 28 Mo., 150; St. 
Louis, A. & OC. R. R. Co. vs. Castello, 28 Mo., 379; State vs. 
Watson, 30 Mo., 122.) 

The word “ may ” in section 29 (W. S., 608), beyond ques- 
tion, has an imperative force; imports an exclusive idea and 
creates an exclusive remedy. (Leavenworth & D. R. R. Co. 
vs. County Court of Platte Co., 42 Mo.,171; Steines vs. 
Franklin county, 48 Mo., 167.) 

II. Beyond doubt the policy of this statute, the intention 
of the Legislature in the enactment of these provisions, was 
to protect officers against vexatious actions for seizure of 
property in the course of official duty. (Bradley vs. Hollo- 
way, 28 Mo., 150; State vs. Doane, 39 Mo., 44.) 

III. The claimant has a clear option either to present his 
claim to the officer (under the statute and in pursuance of the 
provisions thereof), and thereby elect the remedy of an 
action on the bond, which the statute provides, or hold his 
peace, and by his silence retain his original remedies. (Stew- 
art vs. Ball’s Admr., 35 Mo., 209; Bradley vs. Holloway, 28 
Mo., 150.) 

IV. The statutes of 1855 contained a provision debarring 
claimants, who gave notice of their claims, from all actions 
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against officers after the taking of indemnifying bond, except 
in case of insolvency of bondsmen. (R. C., 1855, p. 744, 
§ 2.) 

The present statutes contain no express repeal of this sec- 
tion, nor was there any such repeal by implication without 
manifest repugnancy of provision, which nowhere appears. 
The law never favors repeals by implication and allows such 
repeals only for manifest repugnancy. (Sedg. Stat. & Const. 
Law, 123-127; Dev. Stat., 533; Deters vs. Renick, 37 Mo., 
597; State vs. Judge of St. Lonis Probate Court, 38 Mo., 
529; State vs. Draper, 47 Mo., 29.) 

V. The 32d section of the statutes of 1855 was surplusage, 
an embodiment or expression of the legitimate effect of the 
preceding sections. 


W. M. Nolle, for Defendant in Error. 


I. The provisions in the execution law of 1855 were ex- 
pressly repealed by the revised statutes of 1865. (W.S., 
$96, § 2.) 

II. The cases cited by defendants arose under the statute 
of 1855, or under a local law specially applicable to the 
County of St. Louis. 

III. The bond to be taken after notice of claim shall be 
for the full indemnification of the officer making the seizure, 
and not to indemnify particularly the claimant. (W. S., 607, 
§ 28.) Hence, the reasonings of this court as applied to the 
local act, or execution law for St. Louis county, in the several 
cases arising thereunder, do not apply to the execution law 
of 1865. The general execution law of 1865 does not 
exempt the officer making the seizure from liability. 


Napron, Judge, delivered the opinion of the court. 


This action is replevin to use the name by which it was 
known before the adoption of our practice act, or a suit for 
the delivery of personal property, as it is termed in the 6th 
article of this act. It was originally brought in Madison 
county and was against the sheriff and his deputy, and, be- 
fore its removal to St. Francois county, the Mine LaMotte 
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Lead Company was, on its application, made a defendant, 
and afterwards on the application of said defendants, and the 
affidavit, required in such cases, by the Company or its Secre- 
tary, it was removed to and tried in St. Francois county. 

The action is for the delivery of a horse to the plaintiff, 
which had been levied on as the property of one Herzinger 
on a judgment and execution in behalf of the LaMotte Lead 
Company against said Herzinger. 

The question of the title to the property was submitted to 
a jury on instructions, and upon evidence, to which no serious 
objections have been urged, and therefore the finding in this 
respect must be held right, and the only point in this case 
relates to the proper construction of our present execution 
law, which is found in the Revised Code of 1865, pp. 607, 
608, §§ 28, 29. 

There was an indemnifying bond given to the sheriff by 
the Mine LaMotte Lead Company, and it is claimed that a 
suit on this bond by the claimant is the proper and only 
remedy which he has, and that the officers, the sheriff and 
his deputy, are exempted by the statute from any liability to 
an action. 

That this exemption existed under the General Statutes of 
1855, and under the special acts which regulated the subject 
in St. Louis county, is conceded. Various decisions of this 
court are cited to show this, and it is argued now, that the 
law of 1865 is substantially the same, and was so intended by 
the Legislature. 

But it will be seen, that the laws are materially different 
in several respects. Under the laws of 1855, and previously, 
(p. 742, § 26) the claimant was required to make known his 
claim tv the sheriff in writing, verified by affidavit, and the 
notice to the plaintiff was required to be in writing. 

The present act (R. C., 1865, p. 607, § 28) allows the claim 
and notice to be verbal. . 

The act of 1855 then allowed the sheriff to summon a jury 
to try the right of property, and the verdict of this jury was 
a comqlete indemnity to the officer, however the issue was 
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found, except that (p. 743, § 30) if the plaintiff in the execn- 
tion would give bond with security, the officer was compelled 
to proceed with the sale. This bond was upon condition, as 
it now is, “to indemnify him from all damages and costs 
which he might sustain in consequence of the seizure and 
sale of the property on which the execution was levied, and 
also to pay and satisfy, to any person or persons, claiming 
title to such property, all damages which such person or per- 
sons might sustain in consequence of such seizure.” And this 
bond the officer, as now, is required to return with the exe- 
cution, and the claimant was allowed, as now, to prosecuté a 
suit on such bond in the name of the officer. Further than 
this, section 32 (p. 744) proceeds to declare, that “ after the 
execution of such bond the claimant shall be barred of his 
right of action against the officer, unless the obligors in the 
bond shall have been insolvent at the time such bond was 
executed.” 

It will be perceived, that the statute of 1865 differs from 
that of 1855 in several respects. In the first place no writ- 
ten notice to the sheriff is required,‘nor any affidavit of the 
claimant. Again, inquisitions by the officer to try the right 
of property are entirely dispensed with. Again, the statute 
of 1865 does not require the sheriff or any other officer per- 
emptorily to sell when a bond is offered, though it may be 
inferred from the directions to him to file it in the court with 
the execution, that such was its intent. But chiefly, althougli 
the bond is, as in the act of 1855, one to indemnify the 
sheriff and claimant also, and allows the claimant to sue on 
it, there is no such provision in the act of 1865 as in the act 
of 1855, that this bond, provided the securities are good, shall 
prohibit any action of the claimant against the officers.» 

It is urged, that the Jast provision was omitted by mistake 
or oversight. It may be that it was, or it may be that it was 
purposely omitted. Very plausible reasons may be given 
why it should have been omitted intentionally, and reasons 
equaily plausible may suggest themselves why its omission 
was accidental. But the fact is it was omitted, and there is 














ST. LOUIS. 


Belkin v. Hill, et al. 








no such provision now in the law. That such would not be the 
law without a positive statutory enactment is clear. An in- 
demnifying bond was common under the common law prac- 
tice, and the sheriff could take one, and it was no doubt 
valid. But the only effect of such a bond was to give the 
sheriff sufficient security, and of this he was the judge, to pro- 
tect him against the result of suits which claimants might 
bring against him. The claimant had no concern with it; he 
could not use it to sue for his benefit, and he was obliged to 
resort to such actions against the parties to the trespass as 
the common law afforded him. 

The statute offers him another mode of redress, and the 
statute of 1855 deprives him of all remedy against the 
officers. That statute is repealed to a large extent, and al- 
thongh the law now still gives him the privilege of the in- 
demnifving bond, it does not take away from him any other 
rights which existed at common law. The right to sue the 
sheriff or his deputy, and the plaintiff in the execution, if he 
ordered or assented to the sale, is a right which always 
existed, except when positively prohibited by statute; and, 
although at one time there was a positive prohibition, there 
is none now. For this court to say now, that there ought to 
be, or that the Legislature intended there should be, although 
no such intention is expressed or necessarily implied from the 
law, would be mere judicial legislation, and it would be fur- 
ther necessary to determine, if the law should be held to be 
re-enacted, whether the qualification annexed to it in the act 
of 1855 was or was not also intended. 

We think the decision of the Circuit Court on this point 
was correct. It may further be observed, that the liability of 
the Mine LaMotte Company is also very clear at common 
law, apart from the bond given by it, if they assented to the 
sale or ordered it; and as this company voluntarily made 
themselves a party to the action, besides giving a bond to 
the sheriff, the inference is plain, that they did assent to or 
direct the levy and sale, and were willing to shoulder the 
responsibility. Sothat even if the ‘judgment had been erro- 
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neous, so far as the sheriff and his deputy are concerned, 
there is no ground for reversing it as to the Mine LaMotte 
Jompany, one of the defendants, unless upon a technical 
ground, of doubtful validity now, that a judgment was an en- 
tirety, and, if reversed at all, must be reversed as to all the 
parties, 

The judgment is affirmed, all the Judges concurring. 
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Joun Scroaes, Appellant, vs. Joun Davenerty, Respond- 
ent. 


1. Limitations, statute of—Non-residents—Time when cause of action accrues. 
—If, when the cause of action accrues, the party in default is a resident of 
another State, such non-residence does not prevent the running of the stat- 
ute of limitations. (W.S., 919, 316.) [Thomas vs. Black, 22 Mo., 330, af- 
firmed. ] 

Appeal from Macon Circuit Court. 


Ellison § Ellison, for Appellant. 

[. The statute begins to run from the day respondent mov- 
ed to Missouri. (7 Mo., 241; 15 Mo., 209.) 

If. We ask the court to review and revise the decision in 
22 Mo., 330.) 

Williams §& Overall, for Respondent. 


I. Remedies on contracts are to be regarded and pursued 
according to the law of the place where the action is institu- 
ted; and not by the law of the place where the contract is 
made. (Bobb vs. Shipley, 1 Mo., 229 ; Cartmill vs. Hopkins, 
2 Mo., 220; King vs. Lane, 7 Mo., 241; Broadhead vs. Noyes, 
9 Mo., 56; Dorsey vs. Hardesty, /a., 157 ; Carson vs. Hunter, 
46 Mo., 467; Stephens vs. St. Louis Nat. Bank, 43 Mo., 385 ; 
Ang. Limit., (Ed. of 1846,) Chap. 8, and cases there cited ; 
Pearsall vs. Dwight, 2 Mass., 83; Nash vs Tupper, 1 Caines, 
402; Ruggles vs. Keeler, 3 Johns., 263; Toulandon vs. Lach- 
enmeyer, 6 Abb., Pr., (N. S.,) 215; S. C., 37 How .Pr., 145; 
Byrne vs. Crowninshield, 17 Mass., 55.) 
o2—VoL. Lin. 
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Vortzs, Judge, delivered the opinion of the court. 

This action was brought on a promissory note. 

The defendant pleaded payment, and also that the cause of 
action mentioned .in the petition did not accrue within ten 
years before the commencement of the suit. 

The plaintiff replied, that the cause of action had commene- 
ed within ten years before the commencement of the suit, 
and also denied the payiment. 

The case was tried by the court, when the following fac‘s 
appeared: At the time of the execution of the note, the 1st 
day of February, 1859, both plaintiff and defendant resided 
in Keokuk, in the State of Iowa, that the note was due and 
payable sixty days after date, that a short time after the exe- 
cution of the note defendant moved to Warsaw, Illinois, 
where he resided until 1854, when he moved his residence to 
Macon county in this State, where he has ever since resided. 
The suit was commenced on the 28th of September, 1872. 
There is no pretense, that the defendant either absconded or 
concealed himself, or that plaintiff was ignorant of the resi- 
dence of defendant. 

The evidence ir reference to payment is conflicting, and no 
point is made on that question. 

The court found the issue on the plea of the statute of lim- 
itations in favor of the defendant, after making declarations 
of law on that subject at the request of the defendant. 

The plaintiff filed motions for a new trial and in arrest of 


judgment, which being overruled by the court, the plaintiff 


excepted, and appealed to this court. 

The case was determined in the Cireuit Court entirely on 
the defendant’s plea of the statute of limitations. It is con- 
ceded, that more than ten years had elapsed after the maturity 
of the note and before the commencement of the action; but 
it is contended by the plaintiff, that under our statute the 
statutory bar only commenced to run from the time that the 
defendant arrived in this State, and that ten years have not 
elapsed since that time. To sustain this view of the law, we 
are referred to the cases of King vs. Lane, 7 Mo., 241, and 
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Tagart vs. State of Indiana, 15 Mo., 209. The case of King 
ys. Lane was decided under the statute of 1835, by the sev- 
enth section of which it was provided, that “If at the time 
when any cause of action specified in this article accrues 
against any person, he be out of this State, such action may 
be commenced within the times herein respectively limited, 
after the return of such person to the State, and if after such 
cause of action shall have accrued, such person depart from, 
and reside out of, this State, the time of his absence shall not 
be deemed or taken as any part of the time limited for the 
commencement of such action.” The court held in that case, 
that it made no difference whether the defendant was a resi- 
dent of the State and was occasionally absent, or whether he 
resided altogether out of, the State, and that if the cause of 
action arose abroad, it was sufficient to save the statute from 
running until the defendant came into this State, and that the 
word refurn being used in the statute was not sufficient 
to limit the saving clause of the statute to residents of the 
State. 

After this construction of the statute by this court, the 
statute of 1845 was passed, which is identical with the statute . 
now in force. In that statute, the language of the section 
referred to was changed so as to read as follows: “If at any 
time, when any cause of action specified in this article accrues 
against any person who is a resident of this State, he is out 
of this State, such action may be commenced within the 
times herein respectively limited after the return of such per- 
son into the State, &c.” The language of this section, as 
changed in 1845, is plain, and does not admit of any mis-con- 
struction, and was evidently intended to obviate the construc- 
tion given the previous statute in the case of King vs. Lane. 
The case of Tagart vs. The State of Indiana was decided 
after the passage of the act of 1845; but the change made in 
the statute was not noticed by the attorneys in the case or 
by tlre court, but the act of 1885 was referred to and relied 
on by the court, and the case of King vs. Lane re-affirmed, 
withont any reference to the statute of 1845. After this de- 
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cision the case of Thomas vs. Black, (22 Mo., 330,) was bronght 
before the court, in the argument of which attention was 
called to the statute of 1845, and the change made in the lan- 
guage of the seventh section. The court carefully reviewed 
the case of Tagart vs. Indiana, and the decision in that case 
was expressly overruled, and it was then held, that the sav- 
ing clause of the statute only applied to cases of defendants 
who were residents of the State at the time the cause of ac- 
tion accrued ; and we see no room for a different construction 
of the statute. It follows that the court properly declared 
the law, and we think that the statute of limitations was well 
pleaded, and that the judgment properly rendered for the de- 
fendant. 
The other Judges coneurring. the judgment is affirmed. 





Srare or Missovrt to the use of Isaac IIunrer, Adm’r de bo- 
nis non, of estate of Roserr B. Hix, deceased, Plaintiff 
in Error, vs. L. W. Mavtssy, eé a/., Defendants in Error. 

1. Administrators, suits by— Personal judgments—Contracts by administrators and 

their sureties—Sess, Acts 1865-6, p. 85—Probate Court, jurisdiction of.—A. as 
administrator de bonis non of B. sued C., the former administrator of D. and his 
sureties on his official bond, for breaches made of said bond by C. The case 
was dismissed and judgment rendered against A. personally for costs. Held, 
that this case was not embraced under Sess, Acts 1865-6, p. 85, giving Probate 
Courts exclusive jurisdiction to hear and determine all suits and other proceedings 
instituted “against executors and administrators, upon any demand against the 
estate of their testator or intestate,” and that a personal judgment against A.was 
not proper, inasmuch as he sued in his representative capacity. 


Error to New Madrid Circuit Court. 
Louis Houck, for Plaintiff in Error. 


I. This is not a “demand against an estate,” but a demand 
in favor of an estate; and hence, this canse does not fall with- 
in the words of Sess. Acts, 1865-6, p. 85. 

The Cirenit Court based its decision upon Dodson vs. 
Seroges, 47 Mo., 255, but that ease does not go so far. 
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II. The judgment should have been against the adminis- 
trator as such. (Ranney vs. Thomas, 45 Mo., 111.) 


R. A. Hatcher, for Defendants in Error. 
Vortss, Judge, delivered the opinion of the court. 


This action was brought in the New Madrid Circuit Court 
on the bond of defendant, Maulsby, as administrator of the 
estate of Robert B. Hill, deceased, and the other defendants 
as his sureties thereon. 

There is no question raised in the record of the case, as to 
the sufficiency of the petition, provided the court had juris- 
diction. 

The defendants appeared and filed their motion in the court 
below to dismiss the suit for the reason, that the Circuit Court 
of New Madrid County had no jurisdiction of the cause. The 
motion is as follows : 

“ Defendants move the court to dismiss this cause for the 
reason that this court has no jurisdiction of said cause, the 
jarisdiction being in the Probate Court.” 

This motion was sustained by the court and final judgment 
rendered against the plaintiff, which judgment was a personal 
judgment rendered against Isaac Hunter, for whose use the 
suit was brought, for the costs. 

The only question presented by the parties for the consid- 
eration of this court, is whether the Circuit Court has any 
jurisdiction over the subject matter of the action? The mo- 
tion to dismiss asserts that the Probate Court of New Madrid 
County has exclusive jurisdiction over this action. 

By the 6th Section of the Act of the General Assembly, es- 
tablishing Probate Courts in certain counties, in which the 
County of New Madrid is included, (Session Acts, 1865-6, p. 
85,) it is provided among other things, that the Probate Court 
of New Madrid County shall have exclusive jurisdiction in 
said County “to hear and determine all disputes and contro- 
versies between Masters and their Apprentices ; to hear and 
determine all suits and other proceedings instituted against 
executors and administrators npon any demand against the 
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estate of their testator or intestate, subject to appeal in all 
cases to the Cireuit Court in such manner as may be pro- 
vided by law, ete.” 

The case under consideration is neither a suit nor proceed- 
ing instituted against an executor or administrator upon any 
demand against the estate of his testator or intestate. 

The suit is commenced against living men to recover a per- 
sonal judgment against them for the breach of a contract en- 
tered intu by them, and is clearly not within the provisions of 
the Statute above referred to. 

It has been suggested, that the court below relied on the 
decision in the case of Dodson, Adm., vs. Scroggs, Adm., 47 
Mo., 285, as authority in the case. It will be seen by an ex- 
amination of that case, that it has no similarity to the case 
now being considered. In that case Scroggs was the admin- 
istrator of the estates of Scott and Rector, and as such admin- 
istrator he was sued for the breach of a bond which had been 
executed by Scott and Rector when living. 

The suit in that case was a suit against an administrator to 
recover a demand against the estates of those he represented, 
and came exactly within the provisions of the Statute, and it 
was properly held, that the Cirenit Court had no jurisdiction. 

It is also insisted by the plaintiff in error, that the court 
erred in rendering a personal judgment against Hunter for 
whose use the suit was bronght. This objection is also well 
taken. This suit was brought by Hunter as administrator in 
his representative capacity; in such case, if judgment was 
rendered against him, it should have been against him in his 
representative capacity to be levied of the effects of his intes- 
tate. But if there were no other errors in the case, the judg- 
ment in that respect might be corrected here. (Ranney, Adm. 
vs. Thomas, 45 Mo., 111.) 

As this case must be remanded for a re-hearing, it will not 
be improper to remark that the petition in this case is very 
inartificially drawn, and would perhaps be held bad on de- 
murrer. It is nowhere averred in the petition, except by in- 
ference, that defendant Maulsby was appointed administrator 
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of the estate of Hill, or that he ever qualified as such, and the 
obligations of the bond sued on are very imperfectly stated ; 
but no objection was made to the petition in the Circuit Court, 
and we will not notice it further. 

The judgment will be reversed and the cause remanded. 
Judge Sherwood absent; the other Judges concur. 
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Srate or Missovrt to use of Samurt T. Davis, Adm. of 
Francis M. McCrovp, Plaintiff in Error, vs. L.W. Mautssy, 
et al., Defendants in Error. 


State to the use of Hunter vs. Mauisby, ante, p. 500, affirmed. 





Error to New Madrid Circuit Court. 


Louis Houck and S. T. Davis, for Plaintiffin Error. See 
brief in prior cause. 


Hatcher & Watkins, tor Defendants in Error. 
Vortss, Judge, delivered the opinion of the court. 


This case is similar in all particulars to the case of “The 
State to the use of Hunter against Maulsby,” decided at the 
present term, and for the reasons given in that case the judg- 
ment of the Circuit Court must be reversed and the cause re- 
manded. 

Judge Sherwood absent. The other Judges concurring, the 
judgment is reversed and the cause remanded. 
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Wirey Jounson, Respondent, vs. Joun Horrman, Appellant. 


1. Landiord and tenant—-Croppers on shares—Agreements.—Whiere by agree- 
ment A. is to cultivate the land of B., and B. is to receive an agreed propor- 
tion of the crops, it is.a question only determinable by the agreement in each 
case, whether the relation of landlord and tenant exists, or the parties are 
croppers on shares. 

. Forcible entry and detainer—Landlord and tenant—Crops—Tenants in com- 
mon.—By written agreement <A. leased, let and rented his land for 
three years to B. to be surrendered up by B. at the end of the term. A. wxs 
to furnish all the teams necessary, and the first year all the seeds and farming 
utensils, and for the rest of the time half the seeds, and B. for his care of the 
place, &., was to have one-half of the products of the land. B. went away, 
teaving his agents in possession, and upon his return, during the continuance 
of the lease, A. prevented him from taking possession of the land. B. brought 
an action of forcible entry and detainer against A. He/d, that by this agree- 
ment, B. was the tenant of A., and that they were tenants in common of the 
crops; that, there being no evidence of abandonment or surrender, B. was en- 
titled to the possession of the land. 

. Forcible entry and detainer—Recoupment.—In an action of forcible entry and 
detainer, the defendant cannot set up a breach of the contract of leuting by 
way of recoupment. 


Appeal from St. Charles Circuit Court. 


te 


ww 


Theodore Bruere and King §& McDearmon, for Appel- 
lant. . 


I, A contract of this kind is not regarded as a lease, but 
more in the nature of payment for services rendered by a 
part of the crops raised. In order to constitute a lease, the 
occupant must have an interest in the soiland freehold. (Mav- 
erick vs. Lewis, 3 McCord, 211; Fry vs. Jones, 2 Rawle, 11; 
Adams vs. Mikesson, 53 Penn. St., 81.) 

Il. The letting of lands upon shares for a single crop, or 
for successive crops, is no lease of the land, and the owner 
alone must bring trespass for breaking the close. (Bradish 
vs. Schenck, 8 Johns., 151; Putnam ys. Wise, 1 Hill, 234; 
Chandler vs. Thurston, 10 Pick., 205; Hare vs. Celey, 1 Cro., 
(Eliz.,) 143; Moulton vs. Robinson, 7 Foster, 550; Aiken vs. 
Smith, 21 Ver., 172.) 

III. If the agreement be for a division of the specific crops, 
the owner of the land and occupant are to be regarded as ten- 
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ants in common of the crops, and although called a rent, it is 
in fact saying, that the occupants shall work the farm for so 
long, and divide the profits with the owner. (Putnam vs. 
Wise, 1 Hill, 234; Chandler vs. Thurston, 10 Pick., 205; 
Dinehart vs. Wilson, 15 Barb., 595; Atwood vs. Ruckman, 
21 Lll., 200; Daniels vs. Brown, 34 .N. H., 454; Esdon vs. 
Colburn, 28 Ver., 631.) 

IV. Such a lease is not a demise of the premises. (1 Washb. 
Real Prop., 497; Williams vs. Nolen, 34 Ala., 167; Hurd vs. 
Darling, 14 Ver., 214; Aiken vs. Smith, 21 Ver., 172 ; Lowe 
vs. Miller, 3 Gratt., 205; Ferrall vs. Kent, 4 Gill., 209 ; Moore 
vs. Spruill, 13 Ired., 55; Smyth vs. Fankersley, 20 Ala., 212 ; 
Tripp vs. Riley, ,15 Barb., 333; Otis vs. Thompson, Hill 
& D.,131; Wall vs. Preston, 25 Cal., 59; Guest vs. Opedyke, 
30 N. J. Law, 554: Bernal vs. Hovious, 17 Cal., 546; Fiquet 
vs. Allison, 12 Mich., 330; Currey vs. Davis, 1 Houst., 598 ; 
Tanner vs. Hills, 44 Barb., 428.) 

B. B. Kingsbury, for Respondent. 


I. The agreement was to pay a certain part of the crops as 
rent, and to hold the land with the usual privileges of exclu- 
sive enjoyment. (Tayl. Land & Ten., (Ed. 1860,) 15; Jack- 
son vs. Brownell, 1 Johns., 267.) ~ 

II. This was not the case of working land for a share in the 
crop. The lease gave respondent an absolute right of posses- 
sion for three vears. 

III. The cases cited by appellant are believed to be all of 
them on questions arising as to ownership of crops. 

IV. The fact of joint tenancy in crop does not rebut the 
fact of relation of landlord and tenant. (Ferrall vs. Kent, 4 
Gill., 209; Walls vs. Preston, 25 Cal., 59.) 

V. The evidence by way of recoupment or set-off was pro- 
perly rejected. (Robinson vs. Walker, 50 Mo., 19.) 


Avams, Judge, delivered the opinion of the court. 


This was an action of forcible detainer for a farm situated 
in St. Charles county. 
The suit originated in St. Charles county, and was taken by 
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change of venue to Warren county, and resulted in a verdict 
and judgment for the plaintiff, from which the defendant has 
appealed to this court. 

The plaintiff claimed possessicn of the farm by virtue of a 
written agreement entered into between him and the defend- 
| ant. He had gone into the possession under this agreement, 
or rather was already there at the date of the agreement, and 
cultivated the farm about two years. His family did not re- 
side on the farm, but he had possession of one of the tenements, 
in which he kept a woman and a boy some thirteen years 
old. In the Fall of 1869, he removed with his family, leav- 
ing the woman and boy in possession of the tenement afore- 
said, and in February, 1870, he went back to work on the 
farm as he had previously done, when the defendant forcibly 
prevented him from taking possession of the farmr; and there- 
upon the plaintiff commenced this action for the possession. 

The material question is, whether the agreement between 
the parties was a lease, whereby the possession of the farm 
y was transferred to the plaintiff, or simply an agreement by 
which the plaintiff was hired to cultivate the farm on shares, 
the defendant all the time holding the possession exclusively 
‘ for himself. The agreement referred to reads as follows: 
; “This agreement, made and entered into this 20th day of 

June, eighteen hundred and sixty eight, by and between John 
Hoffman, Senior, party of the first part, and Wiley Johnson, 
party of the second part, both of the county of St. Charles, 
State of Missouri: Witnesseth, that the said John Hoffman, 
Sr., party of the first part, by these presents leases, rents and 
i lets unto, said Wiley Johnson, party of the second part, for 
: the term of three years, his farm known as the John Hoffman 
farm, about one mile south of Cottleville in the county of St. 
Charles, State of Missouri, commencing on the first day of 
March, eighteen hundred and sixty eight, and ending on the 
first day of March, eighteen hundred and seventy one, at the 
following terms and rates: First—The said Wiley Johnson, 
party of the second part, hereby agrees and binds himself to 
keep said place and fences in good farm-like order and repair, 
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for one-half of all grains, fruits and vegetables, and in all 
whatever may or will be raised on said farm for said three 
years. Second—Said John Hoffman, Sr., party of the first 
part, hereby agrees and binds himself to find all the necessary 
teains to cultivate and work said farm, and also to find the 
first year all the seeds and farming utensils, and for the bal- 
ance of the two years, to find one-half of all seeds that may 
be raised on said farm. Third—Said John Hoffman further 
agrees and binds himself to pay one-half of all the dredging 
expenses,which may acerne from dredging of all grains sowed 
on said farm. Fourth—Said Wiley Johnson on his part fur- 
ther agrees to give up possession of said place and all the 
buildings thereupon, from the first day of March, eighteen 
hundred and seventy-one, at the request of said Hoffman. 
In testimony whereof, we have hereunto set our hands and 
aflixed our seals, the day and year first above written. 
Joun Horrman, 


his 
Witey X Jonnson 
mark 


Attested by Albert Demor.” 
This agreement, although dated in June, 1868, contemplates 
a letting from the first day of the previous March. The par- 
ties may have had the same verbal understanding between 
themselves which was not reduced to writing till June, 
1868. Contracts of this character, although unknown in 
England, are frequent in the United States. The authori- 
ties, however, are conflicting in the several States, as to wheth. 
er they create the relation of landlord and tenant, or simply 
make them croppers on the shares:fIn my judgment no de-} 
finite rule can be laid down on this subject. Each case must- 
be determined by the words of the written agreement between 
the parties. It is obvious from the language of this agree- 
ment, that the plaintiff was to have the possession of the farm, | 
for the length of time indicated therein. The crops however, 
were to be divided between the parties. They were there- 
fore tenants in common of the products of the farm, with the 
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possession of the Jand in the plaintiff as tenant of the de- 
fendant as his landlord. - This seems to be the plain meaning 
of the agreement. The words are, that the defendant “ leas- 
es, rents and lets” to the plaintiff his farm, &c., and at the end 
of the time the plaintiff is to “give up possession of said 
place and all the buildings, &c.,” to the defendant. How 
/could the plaintiff “give up” or surrender possession, if he 
was not in possession ; and how could the defendant receive 
from the plaintiff possession, if he was already in the exclu- 
‘sive possession ¢ 

If the relation of landlord and tenant could be created at 
all under such a lease, it existed here. (See 1 Washb. Real 
Prop., 497; Mgulton vs. Robinson, 7 Foster, (27 N. H..) 550.) 
The plaintiff by this agreement was properly a tenant, hav- 
ing as against the defendant his landlord, as well as others, 
the possession of the land, and the rights growing out of that 
relation. The rights of the defendant in the crops, as tenant 

‘ in common, were not inconsistent with their relations as land- 
lord and tenant. ‘Whether plaintiff was entitled to the pos- 
session of the place or not, the defendant was entitled to the 

, possession of his share of the crops. 

There appears to be nothing else in the record worthy of 
consideration. The evidence did not show an abandonment 
or surrender of the place by the plaintiff to the defendant. 

From this record we cannot see, whether the questions pro- 
pounded to the plaintiff on the subject of abandonment 
should have been answered or not. The Dill of exceptions 
does not show what the answer would have been, or that it 
would have been material. 

There is nothing in the point, that the defendant was not 
allowed to set up damages to himself growing out of the con- 
tract by way of recoupment. That cannot be done in actions 
of forcible entry and detainer. 

The defendant still has his remedy for such damages, if 
any, by an action on the contract. 


Let the judgment be affirmed. The other Judges concur. 
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Lyp1a M. Loyp, e¢ al., Respondents, vs. Toe Hannimar & Sr. 
JosEPH Rartroap Company, Appellant. 


1. Damages— Railroads— Contributory negligence— Allegations as to.—In a suit for 
damages against a railroad company the petition need not allege, that plaintiff 
was at the time exercising due care, and not guilty of negligence contributing 
to the injuries received. 

Damages—Railroads—Jumping from train while in motion.—In a suit against 

a railroad company to recover damages for injuries sustained by plaintiff in 
getting from the platform of the car upon that of the depot, the evidence 
showed, that the train stopped at the station only a minute; that during that 
time plaintiffs little child alighted; that plaintiff followed without delay, but 
after the train was in motion, and received her injuries in consequence of 
jumping from the train. Held, that plaintiff would not be barred of recovery 
by the fact, that she jumped from the train while in motion. 

Damages—Excessive—Remittitur, ete---Where the sum recovered as damages 

was reduced by remittitur to an amount satisfactory to the Judge who tried the 

cause, this court will not interfere. 

. Practice, civil—Jury— Arguments before—Statements by counsel, ete.—An advo- 
cate ought not to be allowed to make himsel{ a witness and to state facts not 
in evidence touching the case under discussion. And it is the duty of the 
judge to check such statements, 

. Practice, civil—New trial, motion for—Address to jury—-Statements not in 
evidence made in, ete.-—Where the trial judge overruled a motion for new trial 
based upon the affidavit of a bystander, setting forth certain statements not in 
evidence made by counsel in addressing the jury, ordinarily the Supreme Court 
will not interfere. The court who heard the speech is the proper tribunal to 
judge of its character and effect on the jury. 

. Damages, suit for—Surgeons called in to ascertain extent of injuries.—The 
proposal of counsel in a damage suit, to have surgeons called in during the 
progress of the trial to examine plaintiff as to the extent of his injuries, is 
unknown to the law, and the court has no power to enforce such an order. 


ad 


a 


nm 
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Appeal from Monroe Circuit Court. 


James Carr, for Appellant. 


I. There is no allegation in the petition that the respond- 
ent, Lydia M. Loyd, exercised proper care in attempfing to 
alight from the coach in which she had been riding. This is 
an affirmative allegation, without which she was not entitled 
to recover. (Chicago, B. & Q. R. R. vs. Hazzard, 26 Ill., 373; 
Evansville R. R. Co. vs. Dexter, 24 Ind., 411; Indianapolis, 
P. & C. R. R. Co. vs. Keely’s Admr, 23 Ind., 133; Gahagan, 
Admx. vs. Boston & Lowell R. R. Co., 1 Allen, 187.) 
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II. The respondent’s evidence did not show that she exer- 
cised proper care in alighting from the coach. She stepped 
out from the train after it had moved half a car length. 
(Ohio & Mississippi R. R. Co. vs. Schiebe, 44 Ill., 460; Rail- 
road Co. vs. Aspell, 23 Penn. St., 147; Damont vs. Carroll- 
ton R. R. Co., 9 La. An., 441; Lucas, Admr. vs. Taunton & 
New Bedford R. R. Co., 6 Gray, 64; Gavett vs. Manchester 
& Lawrenceburg R. R. Co., 16 Gray, 501; Gilman vs. Deer- 
field, 15 Gray, 577; Siner vs. Great Western Railway Co., 3 
Exch. (Law) R., 150; Gahagan, Admr. vs. Boston & Lowell 
R. R. Co., 1 Allen, 187; Adams vs. Carlisle, 21 Pick. 146; 
Murphy vs. Deane, 101 Mass., 455; Wilds vs. Hudson River 
R. R. Co., 24 N. Y., 480.) 

III. The court below should have set aside the verdict of 
the jury, on account of the misbehavoir of the respondent, 
Lydia M. Loyd, towards Miss Alice B. Johnson, whilst she 
was testifying for appellant. Miss Johnson had never been 
in court or testified before. She was young, modest, and 
easily embarrassed. The respondent’s interruption did em- 
barass her so much that she was unable to testify to all the 
facts material to the case, to which she could and would have 
testified to if she had not been interrupted. Her affidavit 
made since the trial shows this very clearly. 

IV. The counsel for the respondents, Thomas L. Anderson, 
misbehaved in the closing argument to the jury. He made 
statements of facts and lugged in rumors in regard to other 
causes and matters in which the appellant was concerned, not 
relevant to the case, and not in evidence, which were not 
trne, and which misled and prejudiced the jury. 

During the argument by the respondents’ counsel, the ap- 
pellantés counsel requested the court to require the respond- 
ents’ counsel to confine himself to the evidence. The court 
declined ‘to interfere. (Tucker vs. Henniker, 41 N. IL., 317; 
Mitchum vs. State of Georgia, 11 Ga., 629; Berry vs. State 
of Georgia, 10 Ga., 521.) 

V. The court erred in not making the order for the exam- 
ination of Mrs. Loyd, after she had refused to be examined. 
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No medical man had testified in regard to the nature and ex- 
tent of her injury at the time of the trial. There was no 
evidence before the jury as to her condition then. 

There is certainly as much necessity for an examination in 
this case, or this kind of a case, as there was for the writ de 
- ventre inspiciendo at common law, that a widow, claiming to 
be enciente by her deceased husband, should be viewed by 
twelve knights, and searched by twelve women, in the pres- 
ence of the twelve knights, ef ad traclandum per ubera, et 
ventrem inspiciendum. (Willoughby’s case, 1 Croke, 566; 
3 Black., 361; 2 Tidd’s Pr., 795; 1 Dunlap’s Pr., 601.) 

George H. Shields, for Respondents, presented the follow- 
ing, among other points : 

I. The novel proposition, that the eourt should require the 
plaintiff to submit to examination by two physicians of de- 
fendant’s choosing, was properly overruled. There was no 
ground in law or reason for such a proposition and it conld 
not be enforced. 

If. Another point relied on to reverse is, that counsel for 
plaintiffs, in the closing argument to the jury, “lugged in ru- 
mors in regard to other cases and matters in which defendant 
was concerned not relevant to this case, and not in evidence, 
which were not true and which misled and prejudiced the 
jury.” 

The court properly overruled the objection. 

If ex parte affidavits of this kind made by « single witness 
would set aside a verdict, no verdict would ever be allowed to 
stand, and the jury system had better be abolished. The ar- 
guinent and conduct of the case is submitted to the nési 
prius judge, and in matters of this sort his power is discre- 
tionary. (Ililliard’s New Trials, 225, § 40; Hilliard’s New 
Trials, 225, § 40; 227, §§ 45, 48, 50; Cobb vs. State, 27 Ga., 
648 ; 2 Waterman on New Trials, 47 and cases cited.) 

III. Another point relied on was “excessive damages.” 
Courts will not set aside a verdict on the ground of excessive 
damages, unless they are outrageously so, or there is reason 
to believe that there was passion, or prejudice, or corruption, 
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on the part of the jury. (Hogg vs. Emerson, 11 How., 587; 
Wheaton vs. N. B. R. R. Co., 36 Cal., 590; Boyce vs. Cal. 
Stage Co., 25 Cal., 460; Russ vs. War Eagle, 14 Iowa, 363.) 

The plaintiff remitted $1,500 of the verdict, leaving only 
$2,500, which is a reasonable sum for sach injuries as plain- 
tiff received. 

IV. Appellant contends, that the petition does not aver, 
that plaintiff was in the “exercise of due care,” nor negative 
the idea of plaintiff's own negligence. This is not necessary. 
(Thompson vs. N. M. R. R. Co., 51 Mo., 190; Shearm. on 
Neg., 46; 11 Wis. 160; 5 Barb., 337; 18 N. Y., 248; 1 
Hilton, 213; 5 Dutch., 548; 37 Ver., 50.) 

Napron, Judge, delivered the opinion of the court. 





This suit was to recover damages sustained by Mrs. Loyd 
in getting off the cars at Monroe City, where it is alleged the 
cars of defendant did not stop long enough to enable her and 
her child to get off with safety, and where, in her attempt to 
do so, she was thrown upon the platform of the station and 
injured, to her damage in the sum of 5,000 dollars. \ 

It appears from the evidence; that the cars did not stop at 
Monroe City more than a minute; that when the signal was 
given, the plaintiff started with her child, and some bundles, 
for the door, and meeting some persons coming on the cars, 
could not immediately get down the steps, and before she 
could get off, the cars were in motion, and she jumped off and 
fell on the depot platform and was injured. 

There was testimony in relation to the amount of injury 
Mrs. Loyd received, and the defendant moved that two 
respectable physicians and surgeons should examine her condi- 
tion, but the court refused such examination. 

The court instructed the jury, that if the plaintiff’s child 
stepped from the train before it was in motion, and the plain- 
tiff stepped off while it was in motion, but without delay, 
the plaintiff was entitled to recover. “< 

The court also instructed the jury, that if time enongh was 
allowed for the plaintiff to get off the cars, when the train ar- 
rived at Monroe City, the defendant was not liable, and that 
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R. R. passengésg knowing that the train was in motion,were 
not entitled to recover for damages, if the train stopped a rea-, 
sonable time. 

The jury found a verdict for the plaintiff for $4,000, which 
*swas reduced on the suggestion of the judge, who tried the 
cause, to'$2,500. 

There was a motion for a new trial, assigning the usual rea- 
sons, and the additional ones that the damages were excessive, 
and that the plaintiff interrupted and embarrassed one of de- 
fendant’s witnesses, so that the witness did not tell all she 
knew about the matter, and because the counsel for the plain- 
tiff did not state all his points in his opening argument, and 
in his closing address made statements of facts outside of the 
evidence, which tended to mislead and prejndice the jury. 

And in support of these latter grounds, affidavits were filed, 
on the part of the witness who was interrupted, and in regard 
to the details of the speech made by plaintiff's attorney. 

There was also a motion in arrest of judgment, because the 
petition did not state facts sufficient to constitute a cause of ae- 
tion—there being no allegation of proper care and diligence on 
the part of plaintiff to avoid the injury received, and negativ- 
ing any contributory negligence on her part. 

Both these motions were overruled. 

- As to the point that the petition failed to aver the oxercieat 
of due care on the part of plaintiff, and to negative the exist- 
ence of any negligence contributory to the injury received, 
the case of Thompson vs. N. M. R. R. Co., 51 Mo., 190, upon 
an examination of the authorities, decides that such allega- 
tions are unnecessary. ™ 

The instructions given presented the law fairly to the jury, 
and all the law applicable to the matter in controversy ; those 
refused were mere abstractions, and had no application to the 
facts in evidence. Whilst it may be the law, that a passenger, 





who jumps from a train when in motion, takes the risk of in- , 


jury to life or limb, it does not follow that the plaintiff in this 
case could be expected, whilst standing on the steps of the 
ear, and after her child three years old had been lifted out, 
33—VoL. LI. 
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to have the presence of mind to deliberatg on the pro- 
priety of following her child although the train immediately 
commenced to move, nor had she time to reflect on the dan- 
ger of a straightforward movement at right angles to the 
train, instead of iiclining in the direction the train was 

moving. ” 

The fact appears in evidence, that the train was behind 
time and that it did not stop a minute. All the witnesses 
compute the time by seconds. 

The verdict of the jury for the plaintiff, on the facts and 
under the instructions, was manifestly right. f. 

The amount of damages, as it originally stood, a 
perhaps greater than the injury sustained would seem to au- 
thorize ; but as this sum was by a remittitur reduced to a sum 
satisfactory to the judge who tried the case, there is no ground 
for the interference of this court on that point. 

In relation to the affidavit of the bystander concerning the 
closing argument of the counsel for the plaintiff, it is to be 
observed, that an advocate, however unrestrieted he may and 
ought to be, in the'nse of all the forms of rhetoric, such as in- 
vective, satire, ridicule or humor, and every variety of illus- 
tration drawn from the facts in evidence or from facts lhypo- 
thetically assumed, ought not to be allowed to make himself 
a witness, and state facts within his own knowledge, touch- 
ing the case under discussion. 

It is no doubt the duty of the judge,who presides at the 
trial, to prevent such departures from the proper and legiti- 
mate sphere of the counsel ; but the line of discrimination be- 
tween legitimate illustration and comment, and the introdue- 
tion of facts not in evidence, and having no bearing on the 
question at issue, is not always clear, since it is always in the 
power of rhetorical ingenuity and fancy to put facts not in 
“evidence hypothetically to the jury, and by comments on 
such supposed facts do as much harm to the adverse party 
through the medium of inuendoes or insinuation, as by plain 
and unequivocal assertions of their truth. 

All these difficulties, however, were remediable under the 
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old system of* charging juries at the close of the case. That 
power is not now given to the courts, for reasons doubtless sat- 
isfactory to the Legislature. The court cannot sum up the 
evidence, or comment on it, or draw the attention of the jury 
to the real points in issne, in any other way than by written 
instructions prepared and given to the jury before the argu- 
ments of counsel. 

To interfere with the latter, is therefore a delicate matter 
without infringing on the province assigned by the Legisla- 
ture to the courts. 

Undoubtedly, if this court is to assume as correct the ver- 
sion of the closing speech made by the counsel for plaintiff, 
portions of it are irregular, and should not have been 
allowed. But the judge who presided at the trial heard this 
apeech as well as the bystander who reports it, and overruled 
the motion for a new trial. It may be because the speech 
was not correctly represented ; or it may be because the court 
was satisfied that the verdict was right, notwithstanding the 
departure of the counsel from the strict line of his duty as an 
advocate. Of this that court is certainly better qualified to 
judge than this court can be, and in ordinary circumstances 
must necessarily be the sole judge. If this court should un- 
dertake to set aside verdicts whenever a bystander should re- 
port the argument or address of counse!, and assume the re- 
port to be correct, and as reported it appears to us to have 
gone further than professional duty to his client or the rules 
of law required, very few verdicts would stand, and jury 
trials would be an unnecessary and useless expense to suitors, 

The same observation will apply to the affidavit of the wit- 
ness, Alice Johnson, concerning interruptions sotto voce made 
by the plaintiff. The judge who presided heard the evidence 
of this witness and so did the jury and counsel on either side. 
The judge could see whether the witness was embarrassed 
during her testimony. As the judge refused a new trial and 
certifies the verdict here, we see nothing in this ground dis. 
turbing it. 

The proposal to the court to call in two surgeons, and have 
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the plaintiff examined during the progress of the trial as to 
the extent ot her injuries, is unknown to our pracfice and 


to the law. 


There was abundant evidence on this subject on 


both sides: any opinion of physicians or surgeons at that time 
would have only been cumulative evidence at best, and the 
court had no power to enforce such an order. 

Judgment affirmed, The other Judges concur 
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Sararutet B. Arres, Plaintiff in Error, vs. Jonn M. Mitroy, 


Defendant in Error. 


1. Bilis and notes—Surety— Agreement as to co-surety—Liabilily of surety, ete.— 
Where one becomes surety on a non-negotiable promissory note on the express 
condition that another shall be procured as co-surety, and the latter fails to 
join, the surety will not be liable although the note is in the hands of a holder 
having no notice of the agreement. As to the surety,while the condition re- 
mains unperformed the iustrument is merely an escrow and there is no deliv- 


ery. 


tw 


Per Napton, J., Saerwoop, J., Concurrina. 


Bills and notes—Surety— Agreement to obtain vo-surety—Notice—Maker,agent 


of surety.—Although a surety upon a note is induced to sign upon the promise 
of the maker, that a co-surety shall be joined, yet if nothing on the face of the 
paper imparts notice to the holder or puts him on inquiry as to such agree 
ment, no fault attaches to the latter, and the surety must run the risk of the 
fraud of his own agent. 


Error to Louisiana Court of Common Pleas. 


Minor & Foster with Anderson & Niel, for Plaintiff in 


Error. 


[. If defendant signed the note as surety at the request of 
the maker and delivered it to him on the condition that he 
should obtain Dyer’s name, and the maker, without securing 
it, delivered the note to the payee, who had received 
no notice of the condition upon which defendant signed 
the note, the latter is liable on the note. (Farrell vs. Hunter, 


21 Mo., 436.) 


II. As the note was absolute on its face when plaintiff re- 


ceived it, parol testimony was inadmissible to vary or contra- 


























OCTOBER TERM, 1873. 





Ayres v. Milroy. 





dict it. (Smith’s Adm’r vs. Thomas, 29 Mo., 307; Blackburn 
vs. Harrison, 37 Mo., 303.) 


Fagg § Dyer, for Defendant in Error. 
Waaner, Judge, delivered the opinion of the court. 


This was an action commenced upon a non-negotiable 
promissory note against the defendant. 

The defense set up in the answer was, that Milroy, the de- 
fendant, signed the note as surety for one Jones upon the ex- 
press understanding, that Jones was also to procure the sig- 
nature of D. P. Dyer, as an additional security, and, that if the 
name of Dyer was not obtained, then he was not bound; that 
Jones did not get Dyer to sign the note, and that plaintiff 
had full notice of this condition before he received the note. 

It seems that Jones took the note, and,without getting Dyer 
to sign it, he delivered the same to plaintiff. The court below 
found for the defendant, but its verdict appears to have been 
based on the fact, that the plaintiff had notice of the condition 
upon which defendant signed the note. It is now contended, 
that there was no evidence adduced to show that plaintiff had 
any such notice, and if there was no such notice, then the 
verdict and judgment are against the law. 

An examination of the record forces upon my mind the 
conclusion, that there was, in faet, nothing to bring notice 
home to the plaintiff of the agreement upon which the note 
was signed by the defendant. But it is conceded throughout 
the whole case, that-there was such an understanding, and 
that defendant signed the note as surety upon the express 
condition, that Dyer was also to sign it, and that Jones was 
not to deliver it to the payee till Dyer’s signature was 
obtained. 

The question then is, whether the defendant is liable,where 
the condition was not complied with, though the plaintiff had 
no notice of the fact when he took the note. 

In the case of negotiable or commercial paper, it is very 
clear that the defense would not be held good. 

In a suit upon a note of that character it was expressly ad- 
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judged by this court in the Bank, ete. vs. Phillips, 17 Mo., 
29, that it was no defense for an indorser who was sued upon 
a note, that he indorsed it upon the express condition, that it 
should also be indorsed by another person, when it did not 
appear that the plaintiff knew of the condition. 

In making this line of defense there is a clear distinction 
recognized between bonds or other instruments that are not 
negotiable, and those which are negotiable. 

The question here presented has often been before the 
courts, and the almost universal holding has been, that where 
s bond or other instrument for the payment of money is exe- 
cuted by a surety on the condition that another person shall 
also sign it as surety, and that if not so signed, then the prin- 
cipal obligor shall not deliver it, and the obligor does deliver 
it in violation of this agreement, then the surety who signed 
will not be bound. 

In the case of State vs. Sandusky, 46 Mo., 377, we quoted 
approvingly the rule laid down by the Supreme Court of 
Mass., in Cutter vs. Whittemore, 10 Mass., 442,where Jackson, 
J., speaking for the court, said: “If there had been any 
agreement or condition at the time, that it should not be 
delivered as their deed unless a third person named as obligor 
should also execute it, this would show that it was only deliv- 
ered as an escrow.” 

In Linn County vs. Farris, 52 Mo., 75, the principal pro- 
cured the signature of a surety on the bond, the surety signing 
it on condition, that another person should likewise be pro- 
enred to it, but the other person’s signature was not procured 
and his name was forged on the bond, and the principal then 
delivered it. In an action on the bond it was decided there 
was no delivery as to the surety, and that the bond was void 
as to him. 

In the case of Lovett vs. Adams. 3 Wend., 380, the defense 
was, that the bond had never been delivered by the obligors, 
and the fact was offered to be proved by a co-obligor. The 
witness was rejected. In delivering the opinion of court, 
Savage, C. J., said: If a bond be signed and put into the 
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hands of the obligee or a third person, on the condition that 
it shall become obligatory upon the performance of some 
act by the obligee or any other person, the paper signed does 
not become the bond of the party signing the same, until the 
condition precedent be performed. Until then there is no 
tract.” 

In Bronson vs. Noyes, 7 Wend., 188, a bond was given to 
the sheriff on an arrest. The sheriff said to the party signing, 
“sign the bond and he will get some other person to sign 
with you or get other bail in the morning.” It was said by 
the court (Nelson, J.,) “If it was the agreement of the par- 
ties at the time it was put into the hands of the officer, 
that it was not to be delivered to take effect until ad- 
ditional bail was procured, then, whatever might be the in- 
tention of the defendant, the bond would be inoperative and 
have no legal existence.” 

In Leaf vs. Gibbs, 4 Car. & P., 466, it was decided, 
that when a person signs a promissory note on a representa- 
tion that others are to join, and one afterwards refuses to sign, 
the payees cannot recover in an action on the note against 
the person who signed it, unless the jury are satisfied that such 
person, knowing the facts and being aware of his rights, had 
consented to waive his objection. 

Ch. J. Tindal, in summing up the ease to the jury, uses this 
language: “It seems from the evidence of the plaintiff's wit- 
nesses, that the defendant was told that his mother was to 
join, and therefore the obtaining of her signature was a condi- 
tion,which, if not carried into execution,would justify the de- 
fendant in withdrawing, and if matters have not been altered 
since the signing of the note, the defendant will not be liable.” 

There was a verdict for defendant. 

In Perry vs. Patterson, 5 Humph., 133, it was held, that 
where a bill was delivered to the creditor by an obligor as 
surety, upon condition that another should sign as co-surety, 
it was delivered as an escrow, and was not obligatory unless 
the condition was complied with, or unless he agreed that it 

should be obligatory upon him after his knowledge of the re- 
fusa] of the other to sign as co-surety. 
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It was also further held, that when delivered as an escrow 
by a surety to the principal obligor, and by the latter to the 
creditor absolutely and without condition, the ignorance of 
the creditor does net discharge the condition and constitute 
the delivery a valid delivery. It was the business of the 
creditor to have informed himself uf the facts connected with 
the delivery. . 

The court observes, “the law upon this point is settled be- 
yond controversy, and needs at this day no investigation.” 
So in Alabama (Bibb vs. Reid, 3 Ala., 88) it was decided, that 
a bond may be delivered conditionally to a co-obligor, and 
will not be operative as a deed of the party until the condi- 
tion is performed. 

The court speaking throngh Ormond, J.,who wrote the opin- 
ion, say: “ We are satisfied that on principle there can be dif- 
ference between a conditional delivery to a stranger or a co- 
obligor ; that in either case the deed cannot be operative un- 
til the condition is performed, and such is clearly the weight 
of authority at the present day.” 

In the State Bank at Trenton, vs. Evans, 3 Green, (N. J.) 
155, the subscribing witness to a bond testified, that at the 
time of its execution by the defendant he said: “This bond 
is not to be delivered till signed by all the persons named 
therein ;” and upon inspection of the bond it appeared, that one 
of the obligors had not signed it. It was held, that the bond 
could not be received in evidence. It was also decided in the 
same case, that whether a party says, “I deliver this writing 
as my deed in the confidence that you will not deliver it to 
the grantee until a certain condition be performed,” or 
whether he says, “I deliver it to you as an escrow, to take 
effect as my deed upon a certain matter being done,” it 
is in either case an escrow, and will be inoperative in the 
hands of the party, by whatever means he may get possession 
of the instrument, until the condition is performed. It is the 
performance of the condition, and not the second delivery, 
that gives it vitality and existence as a deed. In this case the 
bond was delivered to the obligor. for whose benefit it was 
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signed by the defendants. The same condition was made a 
part of the execution as in the case under consideration, and 
it was not to be used until signed by all,who, by the arrange- 
ment,were to become parties to it. Ch. J. Hornblower, who 
delivered the opinion of the court, after reviewing many of 
the authorities, remarks: “ It is evident that the word stranger 
is used by Lord Coke in opposition to the party to whom the 
deed is made. A delivery to a co-obligur without words 
would give no more effect to the instrument than delivery to 
a stranger with words.” Ryerson, J. also delivered an opin- 
ion, and argued that there was no delivery; as delivery im- 
plied, that the party,who had sealed, had given up control of 
the writing to, and for the use of, the other party. He 
said “ the intention to deliver,which is the essence of the tran- 
saction, is wanting. The intention to deliver this writing was 
never formed, but one quite different.” * * * 

A mere parting with the actual possession of a writing is 
very different from a legal delivery,which is to give it opera- 
tion as a deed. 

Delivery is necessary to the complete execution of a prom- 
issory note, and if the payee obtain possession thereof by 
fraud or any unauthorized act, he cannot maintain an action 
on it. (Carter vs. McClintock, 29 Mo., 464.) There must not 
only be a delivery, but it must be with an intention to deliver, 
and by one who has a right to deliver. 

In Pepper vs. The State, 22 Ind., 399, it is held, that where 
a bond is presented by the principal in it to several persons, . 
and their signatures as sureties for him are solicited by him, 
and he represents to them severally, that before its delivery 
he will procure the signatures of a certain number of other 
persons as sureties, or of certain named persons, and some of 
them are induced by such representations to sign it, and oth- 
~ ers sign it upon condition that such other signatures shall be 
procured, and such other signatures are not procured, these 
persons who signed upon condition may show these facts in 
defense to an action on the bond. 

So in the case of The People vs. Bostwick, 43 Barb., 9, 
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where a bond for the payment of money was executed by sev- 
eral persons at the same time, as sureties, upon the represen- 
tation that another person would sign it as co-security, and 
with the understanding that one of the obligors was to take 
the bond, but was not to deliver or use it, until after it was 
signed by the other person; it appeared, that some of the 
sureties would not have signed the bond, except on the con- 
dition that the additional surety should be obtained, and that 
they did not otherwise authorize its delivery. The obligor, 
to whom the bond was given, delivered the same to the obli- 
gee without having procured the signature of the other desig- 
nated surety. The court held, that there was no valid deliv- ° 
ery of the bond—that it was incomplete, and the transaction 
was not consummated—and that the condition, on which the 
instrument was executed, not having been performed, the 
obligors were not liable. 

This last case was affirmed on appeal in 32.N. Y. 445, and 
Denio J. there said, that “the principle, that where one of 
two innocent parties must suffer, he, who has put it in the 
power of a third person to commit the fraud, must sustain 
the loss, is not one of universal application, if the language 
be taken in a popular sense. In such cases the one, who 
claims the benefit of the rule, must not himself be guilty of 
negligence.” 

The cases just cited from 22 Ind. and 43 Barb. contain ex- 
haustive and elaborate reviews of the authorities on the ques- 
tion, and they will be found overwhelmingly to sustain the 
views herein presented. Indeed, with the exception of Millett 
vs. Parker, 2 Met. Ky., 608, I have found no direct case to the 
contrary. The same doctrine seems to be settled in the Su- 
preme Court of the United States. In Pawling vs. The United 
States, 4 Cranch., 219, it was held, that a bond may be deliv- 
ered as an escrow by the surety to the principal obligor, and 
if one of the obligors at the time of executing the bond, in 
the presence of the obligors, say, “we acknowledge the in- 
strument, but others are to sign it,” this is evidence from 
which the jury may infer a delivery as an escrow by all the 
obligors who are present. 
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In the United States vs. Leffler, 11 Pet., 86, in an action 
of debt upon a joint and several bond, the principal had con- 
fessed a judgment for the amount. The United States pro- 
ceeded against the other defendants, and upon the trial the 
principal in the bond, having been released by his co-obligors, 
was offered by the defendants, and admitted by the court, as a 
witness, to prove that one of the co-obligors had executed the 
bond on condition that others would execute it, which had not 
been done. The Circuit Court admitted the evidence, and it 
was held on appeal, that there was no error in the decision on 
the trial. 

The case directly involved the principle now presented for 
consideration and is an authority in favor of the doctrine that 
such a defense as is interposed in the present case is avail- 
able. 

The plaintiff here occupies the position of taking a secur- 
ity, to which the party giving’ it had no title. 

The defendant was merely a surety, and derived no benefit 
from the contract. If the rule of principal and agent ap- 
plied, then the defendant would only be liable for such acts 
as he authorized. 

The power conferred in this case was conditional, and the 
condition not being performed upon which its exercise de- 
pended, and, it being entirely unauthorized, the principal 
would not be bound. The rule is settled, that an agent can- 
not bind a party contrary to his instructions, and a special au- 
thority must be strictly pursued. 

In the case at bar, there was no delivery of the note, upon 
which this action was brought, by the surety who now defends. 
It was simply left with Jones, on condition that he should not 
use it for the purposes intended until after he had obtained 
the signature of another party. It was therefore incom- 
plete, and the transaction was not consummated. Under such 
circumstances, both upon principle and authority, the surety 
who signed the note is not liable until the condition is ful- 
filled. 

I am of the opinion therefore that the judgment should be 














ST. LOUIS. 





Ayres v. Milroy. 





affirmed. The other Judges concur, except Judge Sherwood, 
who is absent. 


Separate opinion of Judge Napron. 


I do not coneur in this opinion, though there is authority 
tending to support the conclusion reached. If the payee has 
knowledge of the arrangement for other sureties, or if there 
are other circumstances connected with the execution of the 
note to put him on inquiry, the rule announced may be correct, 
and I[ think is; but where there is nothing on the face of the 
paper indicating that other sureties were expected to become 
parties to the instrument, and no fact brought to the knowl- 
edge of the payee or obligee, before he accepts the instru- 
ment, calculated to put him on his guard in respect to that 
point, and which would naturally have led a prudent man, 
interested in the opposite direction, to make the inquiry 
before accepting the security, the fault cannot besaid to rest 
to any extent on the obligee or payee. (Ins. Co. vs. Brooks, 
12 Am. Law Reg., 399.) And therefore the surety must run” 
the risk of the fraud of his own agent. Most of the cases 
cited are upon official bonds, or bonds for the payment of 
money, and the doctrine of special agency is relied on to make 
such conditional delivery by the surety to his principal, as 
merely making the deed an escrow ; but this doctrine would 
manifestly apply as well to negotiable paper, and it has never 
been pretended, that negotiable paper is subject to such hid- 
den defenses. I concur in affirming the judgment. Judge 
Sherwood concurs with me. 
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James W. Hupson, Respondent, vs. Sr. Lovrs, Kansas Crry | 
anp Norturern Rattway Co., Appellant. 


1. Justrges’ courts—Cattle, damages to, by railroads—Jurisdiction.—Justices of 
the peace have jurisdiction over suits against railroads for killing, maiming, 
&e. cattle, &c. in their respective townships, without regard to the value of the 
animals, or the amount of damages claimed. (W. S., 808, 3 3.) 

2. Railroads—Suits against, how brought—Injuries to individuals—Statules scon- 
struction of.—The statute concerning suits against railroads, providing that the 
penalties therein mentioned shall be sued for in the name of the State (W.S. 309, 
2 36; 310, 311, 33 38, 42, 43,) so faras the rights of individuals to recover for dam- 
ages received are concerned, is a remedial and not a penal statute, and, at most, 
only can be construed to give an additional method of prosecuting such suits, 

3. Practice, civil—Trials—Jurors, competency of—Challenge.—Jurors were ask- 

ed, “whether, if the evidence were evenly balanced between plaintiff, an indi- 
vidual, and defendant, a corporation, which way would you incline to find?” 
They answered, that they would incline to find for the plaintiff. They were 
then challenged for cause. The court then asked them, if they thought they 
could try the case fairly, and without prejudice or bias; to which they replied 
affirmatively. Held, that, taking both answers together, the jurors were not 
incompetent, that jurors are not to be expected to know the rules of law 
about the weight of evidence, until instructed thereupon by the court. 

. Railroads—Summons—Service on depot-agent.—A summons against a rail- 

road is properly serted on its depot-agent by the constable. 

Practice, civil—Trials—Instructions— Questions of law.—Instructions sub- 
mitting questions of law to the jury ought not to be given, unless other in- 
structions are also given explaining those questions. 

6. Practice, civil—Trials—Corporations, suits against—Ezistence of, proof of — 
Justices’ courts.—It is not necessary, on a trialin the Circuit Court of a cause 
originally brought before a justice against a corporation, for the plaintiff to prove 
defendant’s corporate existence, when defendant has appeared and defended as 
a corporation, has executed bonds filed in the cause authenticated by its corpor. 
ate seal, and in every way, that it could be done, recognized its corporate ex- 
iatence,and tried and defended the case on the merits to final judgment in its cor- 
porate name, 


a 


a 


Appeal from Warren Circuit Court. 
John M. Woodson, for Appellant. . 


I. The double damage liability imposed by section 43, is a 
penalty recoverable only in the name of the State of Mis- 
souri. (W.S., 310, §§ 42, 43.) 

The peculiar language of this section must be observed. 
It provides, after declaring that railroad corporations shall 
erect and maintain fences, &e., that, “Until such fences, open- 
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ings and gates or bars, farm crossings or cattle guards, shall be 
duly made and maintained, such corporations shall be liable 
in double the amount for all damages which shall be done, 
&c., occasioned in either case by a failure to constrict or 
maintain such fences or cattle guards.” 

It is nowhere provided, that such double amount shall be ; 
recoverable by the oyner of any animal killed or injured, &e. 
but by taking sections 42 and 43, and construing them togeth- 
er, it will be seen, if such double liability is a penalty, that it 
was unnecessary to provide a means for the recovery thereof 
in such section 43, as such remedy or means is provided in 
section 42. Again, a full and complete remedy is given to 
the owner of any animal killed or injured, &c., in W. S., 520, 
§ 5. 

Construing the two statutes as consistent statutes, and each 
defining, as respondent claims, a right of recovery in the own- 
er, we conclude ; that section 5 defines the owner’s right of re- 
covery to the extent of the value of his property ; and section 
43, being a general police regulation, enacted for the protee- 
tion of the public, defines the rights of the public, the people, 
the State of Missouri. 

This Statute, (W. S., Chap. 37,) would be unconstitutional, 
were it not that a penalty is imposed for a failure to fence, 
which the legislature may dispose of in itsdiscretion. (Trice 
vs. Han. & St. J. R. R., 49 Mo., 438.) Being a penal statute, 
all of its provisions should be strictly construed, and if a 
means of enforcement is provided by any section of such stat- 
ute, it should be pursued, and no remedy not specitically pro- 
vided should be implied. 

Section 42, (W. S., 310,) says, that the penalties may be 
sued for in the name of the State. This word so used, in 
regard to bringing the suit in the name of the State and be- 
fore a justice of the peace, ought to be considered as impera- 
tive, and as used in the sense of the word “shall.” (State 
vs. Hannibal & St. Joseph R. R. Co, 51 Mo., 532.) To 
conclude this point, the provisions of section 43 are de- 
signed to punish the company for a neglect of duty, viz: A 
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failure to fence, and a suit to recover the penalty, shail be 
brought in the name of the State. (Smith vs. Lockwood, 13 
Barb., 209 ; McKeon vs. Caherty, 3 Wend., 494; Simmons 
vs. Borland, 10 Juhns., 467; Allen vs. Ehle, 7 Cow., 496; 
Stafford vs. Ingersol, 3 Hill, 38; Rennick vs. Morris, 7 Hill, 
575; Cecil vs. Pac. R. R., 47 Mo., 246; Riddick vs. Gover- 
nor, 1 Mo., 147; W.S., 310, §§ 42, 43; Millar vs. Taylor, 4 
Burr., 2305 ; Donaldson vs. Beckett, 7 Bro. P. C., 88; Dud- 
ley vs. Mavhew, 3 N. Y., 9; Lindell’s Admr. vs. Han. & St. 
Jo. R. R. Co., 36 Mo., 543; Harris vs. Han. & St. Jo. R. R. 
Co., 37 Mo., 307; Moffatt vs. Conklin, 35 Mo., 453; Leary 
vs. Han. & St. Jo. R. R. Co., 38 Mo., 485.) 

If. The justice of the peace had no jurisdiction, the penal- 
ty sought to be recovered, exceeding one hundred dollars. 
(W. S., 807, § 2.) 

It may be said, that by the fifth sub-division of section 3 
of same chapter, page 808, which gives justices of the peace 
concurrent jurisdiction with the Circuit Courts, this case is 
covered. e 

The fifth sub-division only covers such cases as may arise 
under the 5th section of chapter 43, (W. 8., 520,) which gives 
the owner the right of recovery, and does not confer jurisdie- 
tion for the recovery of the penalty for a failure to fence, un- 
der section 43, as before stated. 

Ill. The court allowed incompetent and partial jurymen to 
try said canse after challenge for cause. These jurors were 
asked, “If the evidence in this case should be evenly bal- 
anced between plaintiff, an individual, and defendant, a cor- 
poration, which way would you incline to find¢” They sev- 
erally replied, “I would incline to find for the plaintiff.” 
(Chicago & Alton R. R. Co. vs. Adler, 56 Il., 344.) 

IV. The language of the instruction, given by the court on 
its own motion, “that the hogs got upon the track by reason of 
defective fencing,” without stating at a point where the ap- 
pellant was required to fence, is error. (Cecil vs. Pacifie R. 
R. Co., 47 Mo., 246.) 

V. The giving of double damages by the court, after a gen- 
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eral verdict for $50 by the jury, was error. There is nothing in 
section 43 of the Railroad Corporation law of this State, tix- 
ing, or in any manner regulating, the practice in regard to 
doubling a verdict of a jury. We hold that the only rule that 
could be applied, would be to instruct the jury to find such 
double amount as their verdict, or find single damages special- 
ly, and then the court to double; and that, on a general find- 
ing, the presumption must follow that such judgment was 
for all damages given by the statute. (Walther vs. Warner, 
26 Mo., 143; Cross vs. United States, 1 Gallison, 26.) 

VI. There was no proof of the corporate existence of the 
defendant. 


E. A. Lewis, for Respondent. 


I. Service of process on defendant was properly made, and 
no erroneous decision of the justice could be regarded in the 
Circuit Court. (W.S., 849, § 13; 810, § 9; Ser vs. Bobst, 8 
Mo., 506; Harper vs. Baker, 9 Mo., 116.) 

II. There was no error in the qualifying of the three jur- 
ors objected to; the court tested their fitness by a proper in- 
quiry to which their answer was conducive. Their response 
to the question by defendant’s attorney evinced rather an ig- 
norance of the law, than a disqualifying bias. 

III. The court committed no error in doubling the dama- 
ges. (Norton vs. Han. & St. Jo. R. R., 48 Mo:, 387; Cross 
vs. United States, 1 Gallison, 26 ; Withington vs. Hilderbrand, 
1 Mo‘, 280; Brewster vs. Link, 28 Mo., 147.) 


Vortrs, Judge, delivered the opinion of the court. 


This action was brought before a justice of the peace to re- 
cover damages for the killing of stock belonging to the plain- 
tiff, by the locomotive and cars of the defendant, 

The statement, filed as a cause of action before the justice, 
charged, that the defendant was a corporation duly organized 
under the Jaws of this State, and was at the time of the 
wrongs complained of, on the 8th day of July, 1872, the own- 
er and occupier of a railroad running through Hickory Grove 
Township, in Warren county, Missouri; also was the owner 
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and occupier of a certain locomotive and train of cars run- 
ning on said railroad ; that at said time plaintiff was the own- 
er and in possession of twelve blooded hogs of the value of 
seventy-two dollars, which said hogs casually, and without 
the fault of plaintiff, strayed upon the track of said railroad 
at a point in said township about three miles west of the town 
of Wright City in said township, where said railroad runs 
through cultivated fields of land, and where said road was 
not inclosed by a lawful fence, and not at either a public or 
private crossing of said road ; that defendant negligently, by 
and with said locomotive and train of cars running as afore- 
said, on said road by defendant’s agents and servants, ran 
over and killed eight of said hogs of plaintiff, and crippled 
the remaining four thereof, being so as aforesaid strayed upon 
said railroad, to the damage of the plaintiff in the sum of 
seventy-two dollars ; that said hogs were so killed and ecrip- 
pled in Hickory Grove Township as aforesaid, and that said 
killing and crippling was occasioned by the negligent failure 
of defendant to construct and maintain fences on the sides of 
said railroad, &c. 

The justice issued a summons in the cause on the 27th of 
July, 1872, requiring the defendant to appear on the 24th 
day of August, 1872. The summons was returned by the 
constable, with the following return indorsed thereon: “The 
within summons was served by me, by delivering a copy to 
J. ©. Atterbury, depot agent of the defendant, at Wrights 
in the county of Warren and Township of Hickory Grove, 
on the 27th day of July, 1872. 

Herman Hotsuer, Const.” 

On the 24th day of August, the day set for trial, the plain- 
tiff appeared, but the defendant made no appearance. The _ 
justice heard the evidence of the plaintiff, and rendered a 
judgment in his favor for $144. On the 31st day of August, 
1872, the defendant appeared, and moved the justice to set 
aside the judgment by default, and grant a new trial; this 
being overruled by the court, the defendant appealed to the 
Warren Circuit Court. On the 25th day of November, 1872, 
34—VOL. LI. 
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the defendant appeared in the Warren Circuit Court, and 
moved said court to dismiss the cause, because, Ist. The jus- 
tice had not by law jurisdiction ,over the subject matter 
contained in the statement of the plaintiff in the cause. 2nd. 
The justice had not by the process in the cause, and the ser- 
vice thereof, acquired jurisdiction over the person of defend- 
ant, and in proceeding to judgment did so without authority 
of law, and the service is defective, and insufficient to confer 
jurisdiction. 3rd. The statement of the plaintiff filed with 
the justice, containing the grounds of his cause of action 
against defendant, is defective, uncertain and insufficient in 
law, and upon it plaintiff should not recover judgment. 4th. 
By the statute, under which plaintiff instituted his suit here- 
in, an action in his name is not authorized, and the plaintiff 
is not entitled to recover, and cannot properly recover in an 
action in his own name.” 

This motion being overruled by the court, the defendant at 
the time excepted. 

Whien the case came on to be heard, a jury was demanded. 
Eighteen jurors were called and examined by the parties as 
to their competency. The attorney for the defendant put the 
following question to three of the jurors, to-wit: “If the evi- 
dence in this canse should be evenly balanced between plain- 
tiff, an individual, and defendant, a railway corporation, which 
way would you incline to find?’ The jurors answered, that 
they would incline to find for the plaintiff. Whereupon, de- 
fendant challenged said jurors for cause. The court, before 
passing on said challenge, asked said jurymen, if they thought 
they could try the case fairly and without prejudice or bias? 
They responded, that they thought they could. The court 
then overruled the challenge made by the defendant, and the 
jurors were received and sworn, to which ruling of the court 
the defendant excepted. 

The evidence introduced at the trial tended to prove ; that 
plaintitf resided in Warren county, in Elkhorn Township; 
that he was the owner of twelve hogs; that eight of them 
were killed, six of which were of the Chester White breed, 
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and would weigh forty or fifty pounds each, the other two 
would weigh over one hundred pounds each; that the other 
four were crippled and were larger ; that the hogs killed were 
worth from forty to fifty dollars; that the hogs got upon the 
railroad of defendant, from the plaintiff's woodland inclosed 
pasture, they got through the fence at a water gap at a small 
ereck ; the railroad was fenced through the pasture field, but 
the water gap was out of repair, so that the hogs got through ; 
the material, of which the water gap was made, had become 
rotten, and some of the slats were off and out of repair; the 
hogs had gone through this place on the railroad several 
times before they were killed; that plaintiff had driven his 
hogs from the road several times before they were killed, but 
had not notified the agents of defendant that the water gap 
was out of repair; that the hogs were found on the railroad 
track all crushed to pieces, as if run over by the train on the 
road ; that plaintiff made no demand of the defendant for 
pay for the hogs before bringing suit ; that plaintiff had had 
hogs killed by trains of defendant before, and they refused 
to pay for them, and therefore no demand was made before 
suing; that after the hogs were killed and crippled, the de- 
fendant made a fence on each side of the road into the cul- 
vert, through which the water of the creek, where the water 
gap was erected, ran, which made the fencing safe ; there was 
brush and weeds on the grounds of the defendant near the 
water gap; that the section boss passed the place frequently. 

The defendant introduced evidence which tended to prove ; 
that the hogs killed were not worth more than from twenty 
to twenty-five dollars; that the water gap was difficult to 
keep in a condition to keep hogs of the size of those killed 
from getting through ; that it always had to be repaired after 
arain; the section foreman had driven the hogs from the 
road at one time before they were killed, traveled the road 
almost daily, but had not observed that the water gap was out 
of repair at the time the hogs were killed. 

At the close of the evidence, the court instructed the jury 
as follows: 
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“To entitle the plaintiff to recover, it must be satisfactorily 
shown to the jury from the evidence, that the hogs, on account 
of which this suit is brought, were struck, killed, or injured 
by defendant’s railroad machinery on that part of the track 
passing through inclosed fields, and not at a public or private 
crossing, and that the hogs got on the track by reason of de- 
fective fencing on the part of defendant. The measure of 
damages, in the event of recovery, is actual market value of 
the hogs killed, including any depreciation in the market 
value on account of injuries inflicted by defendant’s locomo- 
tive and machinery.” 

To the giving of which instruction the defendant at the 
time excepted. 

The defendant then asked the court to instruct the jury, 

First—* That upon the evidence in this case the plaintiff 
cannot recover.” 

Second—* The court instructs the jury, that before the 
plaintiff can recover in his action herein, he must show that 
defendant is a corporation organized and doing business un- 
der the laws of the State of Missouri.” 

Third—“The court instructs the jury, that under the state- 
ment in this case before the plaintiff can recover, they must 
believe from the evidence, that the hogs strayed upon the 
track of defendant at a point where the defendant was bound 
oy law to fence its track, and if they further believe from the 
evidence, that the hogs strayed upon the railroad track of 
defendant from timber land, then, before they can find for 
plaintiff, they must believe from the evidence, that the kill- 
ing and crippling were occasioned by the negligence of de- 
fendant in operating its locomotives and cars on its said 
road.” 

The eourt gave the instruction numbered two, asked for 
by the defendant, and refused those numbered one and three; 
to the refusal of the court to give the instructions numbered 
one and three the defendant excepted. 

The jury found a verdict in favor of the plaintiff for fifty 
dollars. 




















OCTOBER TERM, 1873. 


Hudson v. St, L., K.C, & N. R. R, 








The plaintiff ; moved the court to render a judgment for 
double the amount of the damages found by the jury, for the 
reason, that the action was founded on section 43, Wagner’s 
Statutes, 310. 

The court sustained the said motion, and rendered judg- 
ment in favor of the plaintiff for the sum of one hundred 
dollars, with costs, &c. 

The defendant in due time filed its motion for a new trial, 
setting forth as grounds therefor all of the opinions of the 
court excepted to, as well as that the court had improperly 
rendered a judgment for double damages, and that the ver- 
dict of the jury was against the evidence, and against the law 
as given them by the court. — 

This motion being overruled by the court, the defendant 
again excepted. 

The defendant then filed a motion in arrest of the judg- 
ment; because the justice of the peace had no jurisdiction of 
the cause or of the person of defendant; because the state- 
ment of plaintiff's cause of action was insuflicient; because 
the suit could not properly be brought in the name of the 
plaintiff; and because the judgment and proceedings are 
otherwise erroneous, 

This motion was also overruled by the court, and the de- 
fendant again excepted and appealed to this court. 

It is first insisted by the defendant, asa ground for the 
‘ reversal of the judgment, that tlie justice of the peace had 
no jurisdiction over the subject of the action, and that if any 
such jurisdiction did exist, that then the suit under the 42d 
section of the statute concerning Railroad Corporations (1 W. 
S., 310) should have been brought in the name of the State, 
and that no suit could be maintained under the 43d section of 
the same act in favor of or in the name of the party injured. 
By the fifth clause of the 3d section of the 1st article of the 
statute concerning Justices’ Courts (2 W. S., 808) it is pro- 
vided, that “in all actions against any railroad company in 
this State to recover damages for the killing, crippling or 
injuring of horses, mules, cattle or other animals, within their 
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respective townships, without regard to the value of such 
animals, or the amount of damages claimed fdr killing, crip- 
pling or injuring the same,” justices of the peace and the 
Circuit Court shall have concurrent jurisdiction. This stat- 
ute is general and comprehensive in its terms, applying to all 
railroad companies, and we have been referred to no special 
provision of any statute exempting defendant from its opera- 
tion. From which it will be seen, that the justice of the 
peace clearly had jurisdiction over the subject matter of the 
action. But it is contended, that the action should have been 
brought in the name of the State of Missouri. The 42d see- 
tion of the statute concerning Railroad Companies, before 
referred to, provides, that ‘‘all penalties imposed upon rail- 
road companies by this chapter may be sued for in the name 
of the State of Missouri; and if such penalty be for a sum 
not exceeding one hundred dollars, then such suit may be 
brought before a justice of the peace, and may be commenced 
by serving a summons on any director of such company.” It 
is contended by the defendant, that this section was intended 
to include all actions bronght under the chapter referred to, 
whether the damages were damages to persons for injuries to 
their property or otherwise, and that all such actions must 
be brought in the name of the State, and if for a sum over 
one hundred dollars, whether for injuries to stock or other- 
wise, the suit cannot be brought before a justice of the peace. 
I do not think this to be a proper construction of the statute. 

By the 36th section of said chapter, all baggage of passen- 
gers witha handle or loop is required to be checked, and a 
duplicate given to the passenger or person delivering the 
baggage, “and if such check be refused on demand, the cor- 
poration shall pay to such passenger the sum of ten dollars 
to be recovered in a civil action; and further, no fare or toll 
shall be collected or received trom such passenger, and if such 
passenger shall have paid his fare, the same shall be refund- 
ed; and on producing such check, or, if he have no check, on 
demanding his baggage, if it be not delivered to him he shall 
recover the value thereof.” I suppose it would hardly be 
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contended, that under this section the passenger could not re. 
cover for his baggage in his own name, if it was not deliver- 
ed to him on demand ; the value of his baggage could not be 
considered a penalty within the contemplation of the 42d 
section; but suppose the check for the baggage is refused, 
then the statute in the same section provides, that the corpo- 
ration shall pay to such passenger the sum of ten dollars to 
be recovered in a civil action. The question is, how would 
this civil action be brought? Would it have to be brought 
in the name of the State as contemplated in the 42d section 
for the recovery of penalties, or could it be recovered by the 
passenger in his own name? We think that in such case the 
passenger might bring the action in his own name; the mon- 
ey is to be paid to the passenger; he has a right to the mon- 
ey; a civil action is given for its recovery; and there is no 
reason whiy the suit should not be brought in his name. 
Again, by the 38th section of the same act a penalty of 
twenty dollars is inflicted against a railroad company for a 
failure to ring the bell as therein provided, and it is therein 
provided, that it shall be sued for by the Circuit Attorney of 
the proper circuit within ten days, one-half to go to the 
County and the other half to the informer. It is not pro- 
vided in this section in whose name the suit shall be brought ; 
the penalty is fur the informer and the County; the suit is to 
be brought by the Cireuit Attorney, and it is natural that a 
provision should be made for bringing such suit in the name 
of the State; and there are a number of other penalties pro- 
vided for in the act, which are not provided for the benefit 
of a person who is aggrieved ; in all such cases the suits should 
be brought in the name of the State; but where an individ- 
ual is injured or damaged by the act of the road, and a com- 
pensation is provided for the injury, although the compensa- 
tion is in the nature of a penalty, yet such cases are not 
within the contemplation of the 42d section providing for 
the collection of penalties in the name of the State, and we 
further think, that if the statute should even be so construed 
as to authorize the suit in such case to be brought in the 
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name of the State, that the word may as used in the statute, 
should not even then be construed to mean shall, but that it 
would only give an additional method of prosecuting such 
suits, and that a party who was to receive compensation for 
an injury, and being the real and only party interested in the 
suit, might at his election sue in his own name. In constru- 
ing this statute so far as it applies to the rights of a private 
individual to recover for injuries received by him,it should be 
construed as a remedial and not a penal statute, and we can- 
not believe, that it was the intention of the Legislature to 
restrict individuals to sue for such injuries in the name of the 
State. This, so far as we know, has been the universal con- 
struction of this statute from the time of its passage. Out 
of hundreds of suits brought to recover double damages un 
der the 43d section of this statute, for the killing or crippling 
of stock, we know of none that were bronght?in the name of 
the State. We think this construction is reasonable. and will 
not now venture a different construction of the statute. It 
is thought by the defendant, that the act of the Legislature, 
concerning the jurisdiction of justices of the peace in cases 
for the recovery of damages for killing or crippling stock, 
only refers to cases brought under the fifth section of the 
statute concerning Damages and Contributions. (W. S., 520.) 
This statute only provides, that in certain cases damages may 
be recovered from railroad companies for killing stock with- 
out proving negligence. The law concerning justices’ courts 
provides, that in all actions against any railroad company in 
this State for killing, crippling or injuring horses, mules, 
cattle, &c., justices shall have jurisdiction without regard to 
value, &e. 

This language is broad enough to include all such actions, 
whether brougiit under the one statute or the other. 

The next objection made by the defendant to the action of 
the Circuit Court is, that the court overruled its challenge 
for cause to three of the jurors who tried the cause; this is also 
assigned as error by the defendant. The defendant, when 
the jury was being impaneled, asked three of the jurors, that 
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“if the evidence in the case should be evenly balanced be- 
tween plaintiff, an individual, and defendant, a corporation, 
which way would you incline to tind?’ They answered, that 
they would incline to find for the plaintiff. The jurors were 
then challenged for cause. The court then asked those jurors, 
if they thought they could try the case fairly and without 
prejudice or bias? To this they responded, that they thought 
they could. The court then overruled the defendant’s chal- 
lenge of said jurors, It is contended, that these jurors were 
incompetent to serve in the case, and we are referred to the 
ease of the Chicago & Alton Railroad Co. vs. Adler, 56 Ils., 
844, as an authority in point. That case is not exactly in 
point. In that case the same question was asked the jurors 
that was asked in this, but the jurors answered, that they 
would in such case lean against the defendant, and one of 
thein stated, he would do so because the company were able 
to stand it, and he thought a private individual should “have 
a little might the advantage.” The court did not in that 
case follow up the answer of the jurors by asking them, if 
they could try the case without prejudice or bias, as was done 
in this case, and, in fact, the answers of the jurors in that 
ease were very different from the answer in the case under 
consideration, and tended more strongly to show prejudice in 
the minds of the jurors. 

The learned judge, in delivering the opinion of the court 
in that case, says, that “when a juror atows that one litigant 
should have any other than the advantage which the law and 
evidence give him, he declares his incompetency to decide the 
ease. He thereby proclaims, that he is so far partial as to be 
unable to do justice between litigants, or that he is so far un- 
informed, and his sense of right is so blunt, that he cannot 
perceive justice or, perceiving it, is unwilling to be governed 
by it.” 

This language may be proper in the case before the judge 
who used it, but we think that it is no evidence of stupidity 
or dishonesty in a juror in a case where the evidence is exact- 
ly balanced to be ignorant of the fact, that in such case the 
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law is in favor of the defendant, or that the evidence must 
preponderate in favor of the plaintift*to entitle him to re- 
cover. In sueh case if the juror had been further asked, that 
if he were instructed by the court, that when the evidence 
was equally balanced he must find for the defendant, whether 
he would then be governed by the instructions; if he ans- 
wered that he would, he would certainly be competent. Our 
experience is that jurors usually obey the instructions of the 
court. 

In this case the jurors answered the judge, that they could 
decide the case without partiality or bias; and to take their 
answers all together it is only shown, that they were not law- 
yers; in fact, it is generally understood, that jurors are not 
informed in reference to where the preponderance of evi- 
dence is required, and therefore it is usual for the attorneys 
in a case to ask the court to inform the jury by an instruetion 
upon whom the burthen rests to prove the different issues in 
the case. The court so instructed the jury in this case, and 
we do not think that it was error in the court to accept the 
jurors objected to. 

We think, that the service of the summons by the constable 
in this case was in substantial conformity to the statute, and 
that the defendant was properly in court. 

The only additional points relied on by the defendant in 
this case grow out of the-action of the court in giving and 
refusing instructions a8 to the law of the case. The defend- 
ant moved the court to instruct the jury, that upon the evi- 
dence in the case the plaintiff could not recover. The objec- 
tion of the defendant to the instruction given by the court, 
and the grounds upon which the defendant asked the instrue- 
tion before stated, seem to be mainly predicated on the fact, 
that there was no evidence on the part of the plaintiff to 
prove, that the defendant was a corporation. This was not 
necessary in this case; the defendant had appeared and de- 
fended as a corporation, using the very name in which it was 
sued; liad in the progress of the case executed bonds filed in 
the cause authenticated by its corporate seal, and, in every 
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way, that it could be done, recognized its corporate existence, 
and tried and defended the case on the merits to final judg- 
ment in its corporate name. It was too late after this to com- 
plain that there was no proof of its corporate existence. The 
court improperly (as 1 think), under such circumstances, in- 
structed the jury, that before plaintiff could recover, he must 
show, that defendant was a corporation organized and doing 
business under the laws of this State. We think this instrue- 
tion was too strong against the plaintiff, for the reasons be- 
fore stated, that defendant had by its acts waived any ques- 
tion which might have been made as to its corporate existence, 
but the plaintiff does not complain. 

It is next complained by the defendant, that the court 
erred in refusing the third instruction asked for by defendant. 
This instruction tells the jury, that they must find, the “hogs 
strayed on the road at a point where the defendant was 
bound by law to fence its track.” This was a question of law, 
which ought not to have been submitted to the jury without 
also telling them at what points the track was required to be 
fenced. The court, in the instruction given to the jury, had 
fairly instructed the jury on that subject, and properly refus- 
ed the instruction as asked by the defendant. The instruction 
asked by the defendant also told the jury, that if the hogs en- 
tered on the railroad from timbered land, then in order to a 
recovery on the part of the plaintiff, the killing of the hogs 
must be shown to have been caused by the negligence of the 
defendant in conducting its trains. The statute requiring 
railroads to be fenced does not confine or limit the parts to 
be fenced to prairie or untimbered land, but the language 
used is, “along or adjoining inclosed or cultivated fields or 
uninclosed prairie lands, &c.” The evidence in this case 
shows, that the land, from which the hogs escaped on to the 
road, was inclosed pasture lands, and this was sufficient. 

This suit was brought and tried under the 43d section of 
the Railroad law (W.S.,, 310), and the instruction given by the 
court fairly presented the law of the case to the jury. The 
cause of action was substantially good, and the court did 
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right in doubling the damages found, on the motion of the 
plaintiff. (Norton vs. Hannibal & St. Joe. R. R. Co., 48 
Mo., 387; Brewster vs. Link, 28 Mo., 147.) We see no sub- 
stantial error in the case. 

The judgment will be affirmed; the other Judges concur. 
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Wituam Fvienrer, Respondent, vs. Joan V. Priest, Appel- 

lant. 

1, Practice, civil—Pleadings—Necessary allegations—Replevin.—In an action of 
replevin for the seal of the court, and a book called a ‘“‘fee-book,” the defend- 
ant answered, that he held these articles by virtue of a writ issued by the 
judge of that court, (W.S., 1136, 3 5,) and copied the writ into the an- 
swer, Held, that the writ and its recitals constituted no defense, but the an- 
swer must allege affirmatively, the authority of the judge to issue the writ, 
that defendant was clerk of the court, and that the plaintiff had been removed 
from said office upon conviction of misdemeanor in office. 

2. Statutes, construction of —Records obtained by warrant—Constitutionality.-- 
The statute, (W. S., 1136, 3 5,) authorizing a judge of the Supreme or Cireuit 
Court to issue his warrant to a sheriff, commanding him to seize the books, &c., 
belonging to an office, detained by the former incumbent thereof, and deliver 
them to the proper officer, is not unconstitutional. It merely places the pro- 
perty in the custody of the law. It determines no right to the property, and 
leaves to claimants their legal remedies for the recovery of the same. 


Appeal from Cape Girardeau Court of Common Pleas. 
Lewis Brown, for Appellant. 


I. Our statute, (2 W. S., Chap. 114,) giving to certain officers 
power and jurisdiction to order the arrest and seizure of pub- 
lie records, is in its nature a special writ of replevin, and can 
only issue to retake public property therein specified. The 
importance of such records to the public, as well as a sound 
public policy, forbid a resort to the usual and ordinary reme- 
dy under a claim and delivery of personal property, as pro- 
vided for other cases. In so far as this statute particularly 
specifies against what property the warrant is directed, in 
what events and how it is to issue, it is an exception to the 
general statute concerning the process of claim and delivery 
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of personal property. Where a new right, or the means of 
acquiring it, is given, and an adequate remedy for violating it 
is given in the same statute, injured parties are confined to 
that remedy. (Smith vs. Lockwood, 13 Barb., 209; Thurston 
vs. Prentiss, 1 Mich., 193; Bassett vs. Carleton, 32 Me., 553; 
Renwick vs. Morris, 7 Hill, 575.) 

And where the tribunal is specified wherein the redress is 
to be sought, all others are excluded ; so too, of the particu- 
lar process. (Millar vs. Taylor, 4 Burr., 2303; Smith vs. 
Lockwood, supra ; Andover vs. Gould, 6 Mass., 40; Franklin 
Glass Co. vs. White, 14 Mass., 286; State vs. Lafayette, 41 
Mo., 40.) 

II. Our Circuit Courts are courts of general jurisdiction, 
and the rule among courts of concurrent jurisdiction is, that 
the jurisdiction, that first attaches, will retain it to the exclu- 
sion of all jurisdictions attaching subsequently. (Smith vs. 
McIver, 9 Wheat., 532; Pulliam vs. Osborne 17 How., (S. 
C.,) 471.) 

The court below is a court of local and limited jurisdiction. 
(Sess. Acts 1853, p. 81; Schell vs. Leland, 45 Mo., 289.) 
Hence Chapter 114 excludes the court below in this case, as 
well as its process. 

Ill. The Cireuit Court itself has no jurisdiction, bya re- 
sort to the process of claim and delivery of personal proper- 
ty, to arrest or seize records, or even to litigate the right of 
their possession. Replevin does not lie where the original 
caption was lawful. (Gardner vs. Campbell, 15 Jolins, 401; 
Marshall vs. Davis, 1 Wend., 109.) 

IV. A court must have jurisdiction of the entire matter, 
or it has none at all; a judgment is an entirety, good as to all, 
or bad as to all. Nor can a cause of action be split into three 
several causes between the same parties, and one part in the 
Circuit Court, and two other parts in an inferior court, as is 
the case here. (Dickerson vs. Chrisman, 28 Mo., 134; Smith 
vs. Rollins, 25 Mo., 408; Pomeroy vs. Betts, 31 Mo., 419; 
Covenant Ins. Co. vs. Clover, 36 Mo., 392.) 

V. The articles mentioned and intended by the warrant of 
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the circuit judge are to be considered as being in custod liae- 
gis; trom this custody they cannot be retaken except by 
& process issuing from a superior officer or court, certainly not 
from an inferior court. 

VI. The right of the possession of the county seal and fee- 
book belongs to the county clerk, and plaintiff to succeed 
must prove that he is such clerk, which can only be determin- 
ed by an action of guo warranto. We refer to the guo war- 
ranto cases decided by this court, and to State vs. Lafayette, 
41 Mo., 545; State vs. Howard, 41 Mo., 247. 


Louis Houck, for Respondent. 


I. It was not sufficient to state merely the alleged warrant 
and return in the answer. The pleader should have stated 
such facts as would have authorized its issue. Where a de- 
fendant justifies a seizure under a fiert facias, it is necessary 
to set out, that it was duly issued upon a judgment duly ren- 
dered by a court having jurisdiction of the person and subject 
matter, and that the writ was in full force. (29 IIl., 525; 
Wise vs. Withers, 3 Cranch., 331; Smith vs. Shaw, 12 Jolns., 
257; Suydam vs. Keys, 13 Johns., 444; Cable vs. Cooper, 15 
Johns., 157.) And it is also clear, that replevin as well as 
trespass lies in such case. (Pangburn vs. Patridge, 7 Jolne., 
140.) And that the parties concerned in the issue and levy 
of the warrant are all trespassers. (Wise vs. Withers, 3 
Cranch., 331; Moravia vs. Sloper, Willes, 30; Morse vs. 
James, Willes, 122.) 

II. Every plea must be so pleaded as to be capable of 
trial, and, therefore, must consist of matters of fact, the exist- 
ence of which may be tried by a jury as an issue, or its suf- 
ficiency as a matter of defense determined by the court on a 
demurrer, (Mills vs. Martin, 19 Johns., 34, citing Cowp. 
682; Com. Dig. “ Pleader,” 617; Co. Lit., 303; 2 Bos. and 
Pul., 267; 16 Johns., 163; 1 Saund., 23, n. 5; Armstrong vs. 
MeMillon, 9 Mo., 721.) 

III. The statute upon which the warrant set out in the plea 
was issued, (2 W. S., 1136,) is unconstitutional. 
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The constitution provides, “the judicial power * * * 
shall be vested in a Supreme Court, in Circuit Courts, and in 
such inferior courts, as the General Assembly may from time 
to time establish.” This statute does not vest in a court, but 
in individuals, arbitrary power: it provides an ex parte pro- 
ceeding ; it provides, that the warrant to seize the records. 
books and papers, shall be issued upon the aftidavit of 
any person ; it does not provide for a citation of the oppo- 
site party ; it provides for no trial, for no judgment, and for 
no appeal to a superior court ; it does not provide before what 
judge the application for this warrant shall be made, but says, 
that the claimant may go before any “judge, of the Supreme, 
or Circuit, Court.” 

The Judge of the Nodaway Circuit Court may issue his 
warrant to seize the records, books and papers of a de facto 
officer of Cape Girardeau county! 

It may be argued, that if any one feels aggrieved, that the 
8th section provides, that any one aggrieved can apply to any 
judge of the Supreme or Circuit Court, who upon affidavit of 
the applicant, that injustice may be done, or is about to be 
done, by such warrant, shall issue a citativn to all persons in- 
terested, &e. 

But if any such application should be made to any judge of 
this court, doubtless the answer would be, that the Supreme 
Court has appellate jurisdiction only, and that it could only is- 
sue certain original remedial writs, specified in the constitu- 
tion or known to common law, 

Nor could any one of the judges of this court be required 
to issue a citation to try the right to the possession of the re- 
cords, books and papers, claimed by different parties, any more 
than they could be required to examine the questions of law 
and fact growing out of a disputed demand of the public prin- 
ter. (Foster vs. State, 41 Mo., 61.) 

If in the ease of Foster the act was held void and unecon- 
stitutional, because it imposed a duty on the court expressly 
prohibited by the constitution, certainly an act, requiring the 
judges of the Supreme Court to hear and try the claim and 
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to render a verdict, would be equally void. Yet by reference 
to the eighth and ninth sections of this act, (2 W.S., 1136,) 
it will be seen, that such a course of proceeding is contempla- 
ted by the act. This court has held, that the statute confer- 
ring on the Supreme Court jurisdiction to try a contest for an 
office is unconstitutional. (Vail vs. Dinning, 44 Mo., 210.) 
The statute under consideration is a similar statute, with a 
similar object. If Flentge was the de facto officer and Priest 
was entitled to the office, the remedy of Priest was by guo 
warranto, and not by an ex parte application to the judge. 
This court has also held, that the statute, conferring upon it 
jurisdiction to try clerks for misdemeanors in office, is uncon- 
stitutional. (State vs. Flentge, 49 Mo., 488.) 

It would seem to be clear that the statute so far as it re- 
lates to the judges of this court is void and unconstitutional. 
[f this portion of the act be constitutional, the property, to 
which a party may be entitled, can be taken away without 
giving him any redress in a superior court. A party may be 
deprived of his property without a trial, without notice, with- 
out a hearing, and without a chance for an appeal to a court 
not swayed by prejudice. Such a statute would seem to vio- 
late every principle of justice, right and law. 

IV. The act is also void as to thecircuit judges. The con- 
stitution provides, that the judicial power shall vest in the 
Supreme, Circuit and such inferior tribunals, as may be estab- 
lished from time to time by law. The constitution contem- 
plates, that the judicial power shall vest in courts. Not only 
that, but our bill of rights provides, that the right of trial by 
jury shall remain inviolate. This statute attempts to vest in 
“any judge of the Supreme or Circuit Court” the power to 
issue a warrant to seize the property in the possession of a cit- 
izen and give it to some one else. This is the exercise of a 
judicial power. If this be so, the statute is unconstitutional, 
hecause the judicial power must be vested in a court, not in 
the individual who for the time being, may be the judge of 
the Cirenit Court. Again, if the property be in possession 
of any citizen, he cannot be deprived of it, without the judg- 
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ment of a court; nor without a “trial by jury,” because the 
trial by jury in this State “shall remain inviolate.” 


Avams, Judge, delivered the opinion of the court. 


This was an action in the nature gf replevin for the seal 
.of Cape Girardeau County Court, a book called a “fee-book,” 
a Webster’s Dictionary, a German-English Dietionary, and a 
lot of revenue stamps of the value of thirty dollars. 

The defendant by answer denied all the allegations of the 
petition, and then for further answer alleged, that the court 
had no jurisdiction, because the county seal and “ fee-book ” 
referred to had been delivered to the defendant under and 
by virtue of a writ, or warrant, issued by the judge of the 
Cape Girardeau Circuit Court, and that he held them under 
such delivery, and in no other manner. This writ is copied 
into the answer and recites, that the plaintiff was former 
clerk of the County Court of Cape Girardeau county, but 
had been removed from office by virtue of a judgment and 
conviction for misdemeanor in office, rendered against him 
in the Circuit Court at its May term, 1872. 

The writ farther recites; that the defendant had been ap- 
pointed and commissioned by the Governor of Missouri, on 
the 5th day of December, 1872, as clerkof said County Court ; 
that he had accepted the office, and given bond to perform 
the duties; and it is also recited, that the plaintiff had failed 
and refused to deliver to the defendant the records, books, pa- 
pers, archives and appurtenances of the office. The writ then 
commanded the sheriff, to whom it was directed, to seize the 
books, records, &c., aforesaid, and deliver the same to the de- 
fendant. 

This portion of the answer setting up this writ asa justifi- 
cation, or rather as a plea to the jurisdiction of the court, was 
stricken out on motion of the plaintiff, and the only ques- 
tion raised by the record is, whether this ruling of the court 
was right. 

The answer contains no affirmative allegations, that the de- 
fendant was the clerk of the County Court, nor does it con- 
35—vVoL. Lil. 
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tain any affirmative allegation, that the plaintiff had been re- 
moved from oftice by the judgment of the Circnit Court, on 
being convicted of a misdemeanor in office. Without such 
affirmative allegations, that portion of the answer presented 
no defense. The writ itself and the recitals formed no de- 
fense whatever to this action. 

If the officer, who served the writ, had been sued in tres- 
pass, the writ might have been a justification for him; but 
the defendant cannot rely upon the writ alone. Ie must al- 
lege and prove aftirmatively, independent of the recitals, the 
authority of the judge to issue the writ. If this had been 
done, I think the defense would have constituted not a plea 
to the jurisdiction of the court, but a bar tothe plaintiff's ac- 
tion as to the seal and “ fee-book.” 

The law authorizes the Circuit Court judge to issue such a 
writ on affidavit. (2 W.S., 1136, § 5.) 

The act of issuing the writ is simply ministerial and not ju- 
dicial. It is asummary mode provided to return, the records 
&c., belonging to an officer, to their proper custody. 

The issuing of the writ, and its service, determines no right 
to the property or to its custody. It leaves the parties to all 
of their remedies in the premises, as they existed before the 
issue of the writ. It is urged by the learned counsel for 
the respondent, that the statute, authorizing this summary 
proceeding, is unconstitutional and void, because it is not due 
process within the meaning of the bill of rights. It does not 
deprive the party of his property, but places it in the custody 
of the law, where it is presumed to belong, until the contrary 
appears. It is the nature of a writ of replevin giving the 
custody of the property to the officer, without requiring him 
to execute a bond for its return, and leaves the claimant to 
his action for its recovery, or such other remedy as the law 
gives him. But under the view I take, the defense was not 
properly pleaded. 

Judgment affirmed. The other Judges concur. 
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AneeLo Wiser Respondent, vs. Jonarnan Cuestey, Appel- 
lant. 


1. Practice, civil—Instructions— Gross negligence.—An instruction declaring that 
a party was responsible only far gross negligence, without defining what was 
in law “ gross negligence,” is improper. 

. Bailment—Deposit with inn-keeper-- What care required.—An inn-keeper who 
gratuitously receives a deposit of valuables, is only responsible in case of 
their loss for gross negligence; ¢. e. for that omission of care which even the 
most inattentive and thoughtless never fail to take of their own concerns. 

. Bailment—Deposit—Liability—Onus.—A depositor makes out a prima facie 
case when he shows a deposit made, and a demand and refusal of the thing 
deposited. The onus is then upon the depositary to exonerate himself from 
the liability which attached when he assumed the custody of the article. 


bo 


oo 


Appeal from St. Louis Circuit Court. 
Melville Smith, for Appellant. 


I. The-burden of proof concerning negligence is not on 
defendant but on plaintiff. (McCarty vs. Wolf, 40 Mo., 520; 
1 Smith’s Lead. Cases, 421-422 (notes to 6th Ed., 1866) ; 
IIarrington vs. Snyder, 3 Barb., 380 ; Foot vs. Storrs, 2 Barb., 
327; Runyan vs. Caldwell, 7 Humph., 134; Mims vs. Mich- 
ell, 1 Texas, 440; Schmidt vs. Blood, 9 Wend., 268; Story 
on Bailments, 225-226.) 

IL. Being a bailee without reward, and without any special 
contract, lhe was liable only for gross negligence, and bound 
only to exercise reasonable care in keeping the money. (Me- 
Lean vs. Rutherford, 8 Mo., 109; Ducker vs. Barnett, 5 Mo., 
-97; Russell vs. Lynch, 28 Mo., 312; Tracy vs. Wood, 3 
Mas., 182; Sto. on Buail., 62-80; Jones on Bail., 82-83; 
Roueston vs. McClelland, 2 E. D. Smith, 61; Shiels vs. 
Blackburne, 1 H. Bl., 158; Foster vs. Essex Bank, 17 Mass., 
479; Stanton vs. Bell, 2 Hawks, 145; Tompkins vs. Salt- 
marsh, 14 S. & R., 275; Monteath vs. Bissell’s Admr., 
Wright’s (Ohio), 411.) 

Garesche §& Mead, for Respondent. 

Suerwoon, Judge, delivered the opinion of the court. 


This was an action instituted before a justice of the peace 
by Wiser against Chesley for money alleged to have been 
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deposited with the latter by the former. The cause was tried 
anew in the Circuit Court. 

The defendant at the time of the deposit was the proprie- 
tor of the St. Clair Hotel and thes plaintiff a boarder there, 
and the evidence tended to show, that plaintiff had deposited 
with the clerk of the defendant the amount of money for 
which suit was bronght ; that the money had been put in the 
safe of the hotel, and a check as evidence of such deposit re- 
turned to plaintiff, who frequently came and obtained from 
one of the clerks his package of money and sometimes add- 
ed thereto, and at one time took $10 therefrom, and that | 
finally the package of money was missing and could not be 
found, nor was it returned to plaintiff on his demand. The 
evidence also tended to show, that the safe was secure, kept 
locked, and in the office where one of the clerks or the proprie- 
tor remained day and night; that plaintiff often obtained the 
package of money from one of the clerks without the presen- 
tation of his check, but that when receiving it from the other 
he always presented his check ; that the package never could 
have “got out of the safe” withont the knowledge of the 
proprietor or clerks; that in that safe were kept the money 
and valuables of the guests and of the proprietor, who, how- 
ever, usually kept the most of his money in the bank; that 
no charge was made for keeping plaintiff's money; that 
plaintiff knew the way in which the money packages, &c., 
deposited in the safe, were kept; that no money package had 
ever been lost from the safe, and, although there was some 
conflict of testimony on the point, yet the evidence certainly 
tended very strongly to show, that the check presented by 
plaintiff as the token of his deposit had never been received 
by him from either the proprietor or his clerks, and that no 
check of that description had ever been kept in the house. 
But no objection was made, it seems,-to the check when the 
package was demanded. 

The defendant asked the court to instruct the jury as 
follows : 

The jury are instructed, that the mere fact that the money 
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was lost, if they so find, in the absence of evidence of gross 
~ negligence or fraud, does not make the defendant liable 
therefor.” 

“The jury are instructed, that the defendant was only 
bound to exercise reasonable care in keeping the money of 
the plaintiff. That he is responsible only for gross negligence 
or for a violation of good faith.” 

These instructions the court refused to give; to which 
ruling the defendant excepted, as well as to the action of the 
court in giving the following instructions in behalf of the 
plaintiff: “ & the jury believe from the evidence, that the 
defendant took from the plaintiff for safe keeping the sum of 
$138, and did not return the same, and that the same was lost 
or mislaid, and that defendant did not take such care of said 
money as a prudent person would take of funds so entrusted to 
him, then the jury will find for plaintiff for the amount they 
tind Chesley received, with interest from the commencement 
of this suit. What is reasonable care is a question for the jury 
to determine, and the burden of proof rests on defendant to 
show, that he did take reasonable care of said money.” 

The jury found for the plaintiff, and the defendant brings 
this case on appeal and assigns for error, the same grounds as 
taken in the above exceptions. 

The court, I think, properly refused to instruct the jury as 
asked by defendant, for the reason that although the instrue- 
tions may perhaps have been abstractly and theoretically cor- 
rect, yet they were well calculated to mislead the jury, as 
they did not define what gross negligence was. (See Mueller 
vs. Putnam Fire Ins. Co., 45 Mo., 84.) But the court mani- 
festly erred in giving the instructions which it gave on the 
part of plaintiff, as to the care which the defendant should 
have exercised. Chesley was but a mere depositary—a bailee 
without recompense or reward. The contract of bailment 
was entered into, not for his benefit, but for the benefit of the 
bailor alone. The measure of the depositary’s diligence 
therefore was the slightest known to the law. (Sto. Bailm. 
§§ 23-64.) And he was responsible only for “that omission 
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of care which even the most inattentive and thoughtless 
never fail to take of their own concerns,” in other words for 
gross negligence. (Tompkins vs. Saltmarsh, 14 S. & R., 
275.) And in all-mere gratuitous undertakings, whether de- 
posits or mandates, the same general rule as to the diligence 
to be exercised prevails. 

In Stanton vs. Bell, 2 Hawks, 145, the defendants were 
mandatories, and the court then held, that the charge to the 
jury, “that the defendants were bound to use that care and 
diligence which a prudent and discreet man would use rela- 
tive to his affairs,” was erroneous, and upon that ground the 
judgment was reversed. The court holding, that such a charge 
would only have been proper where the mandatory acted for 
compensation There was no error however in the latter por- 
tion of the instruction referred to—that which related to the 
burden of proof. | 

The depositor makes out a prima facie case, when he 
shows a deposit made, and a demand and refusal of the thing 
deposited. The onus is then upon the depositary to exoner- 
ate himself from the liability, which attached when he assum- 
ed the custody of the article with which he was entrusted. 
(See Edward’s Bailm., 88; Beardslee vs. Richardson, 11 
Wend., 25 ; McNabb vs. Lockhart, 18 Ga., 495.) 

The judgment is reversed and the cause remanded the 
other Judges. concur. . 
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Aazon McPixe, Respondent, vs. Witt1am J. Attman, Ap- 
pellant. 


1. Sheriff’s deed—Vagueness of description—Parol testimony to identify,when 
admissible,—It may be considered as now settled in this State, that parol evi- 
dence is admissible to identify land vaguely described in a sheriff’s deed ; and 
it is proper to show that the tract was well known by the description given ; 
provided, that the description was sufficient to prevent persons from being 
misled as to the identity of the land, and to prevent a sacrifice of it at the sale. 

2. Sheriff's deed—Vagueness of description in—Parol evidence.—In ejectment, 
plaintiff claimed under a sheriff’s deed, which described the land as “ eighty 
acres, part of the west half of section thirty-one, township fifty-three, range 
five,” and recited that the sale was made by virtue of an execution against 
John B, Crow. Parol evidence was introduced which showed that the tract 
was not known in the community by the description of “eighty acres part of 
the west half,” ete.; but that it was known as the land of Crow; that the land 
and the surrounding land was prairie; that Crow owned no other land in the 
immediate neighborhood; that it was generally known, that he had sold the 
north 120 acres of the section, and owned no land in the half section but 
eiglity-three acres on the south end. 

Held, that the sheriffs deed was not void by reason of its vagueness, and that 
the sale passed the title. 


Appeal from Pike Circuit Court. 
E. Robinson, for Aypellant. 


I. The deed from the sheriff of Ralls Co. to McPike was on 
its face so vague and uncertain as to fail to describe any land 
whatever, and was, therefore, of itself, void, (2 Caines 65; 
2 Wash. Real Prop. side p. 622; 13 Johns. 67; Jd. 532), 
and the other evidence introduced did not supply the want of 
a proper description in the said deed, or cure the defect. (34 
Mo., 579.) 

If. The deed should have described the land with such cer- 
tainty, as that it could have been located and identified from 
the description itself; and in the event of a failure to do so, 
the omission could have been supplied only by evidence show- 
ing, that the “ 80 acres” of land sued for was generally known, 
in the community where it was sold, by the particular de- 
scription given in the said sheriff’s deed. Thisisas far as the 
courts have ever gone. (7 Mo., 531; 8 Mo., 177; 15 Mo., 
309; Clemens vs. Rannells, 34 Mo., 579.) But there was 
no testimony in the cause which gave any certainty to the 
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description. The testimony did not tend to prove, that the 
description given in the sheriff's deed, “ 80 acres, part of the 
west half of Sec. 31, Tp. 53, Range 5,” had acquired any mean- 
ing in the community as descriptive of any particular tract of 
land whatever. The testimony did not tend to show that any 
particular “80 acres” was indicated by such description. 
The evidence showed that Jno. B. Crow owned “ 83 12-100 
acres” in the west half of Sec. 31, but the proof did not tend 
to show what particular part, indeed, did not tend to show, 
that any particular part of said “83 12-100 acres” was indi 
cated or known by the description, “ 80 acres, part of W. 1-2 
of Sec. 31, Tp. 53, R. 5. 

III. As the testimony did not tend to prove the location or 
identity of the “80 acres” called for in the sheriff's deed, 
the court erred in admitting said deed in evidence. (See 
34 Mo., 579.) 


Fagg § Dyer and H. W. Biggs, for Respondent. 


I. There can be no doubt as to the propriety of admitting 
extrinsic evidence to show the location and exact description 
of the land intended to be conveyed. (Hart vs. Rector. 7 
Mo., 531; Bates vs. The Bank, 15 Mo., 309; 17 Mo., 583; 
Lisa vs. Lindell, 21 Mo., 127.) 

In the case of Clemens vs. Rannells, 34 Mo., 579, relied 
upon by the appellant, the extrinsic evidence offered by 
plaintiff to explain the description in the sheriff's deed was 
passed upon by the court trying the case, as insufticient, 
and the deed was excluded. , 

In case of Webster vs. Blount, 39 Mo., 500, the finding of 
the jury upon the extrinsic evidence introduced was sus- 
tained. The very object of permitting oral testimony is to 
identify the premises sold. This case is almost identical with 
the last case cited. In that case the description in the sheriff's 
deed was “one hundred and ten acres part of the N. W. 1-4 
of Sec. 26 in T. 59 R. 34.” Here the description is “80 
quarter acres, part of the west half of See. 31, T.53,R. 5.” The 
proof tended to slow most conclusively, that Crow had no 
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other land in that section; that this south end ‘of the frac- 
tional quarter in question was known in the community as 
Crow’s land. The substance of the description of the land, 
as sold, really was all the interest and claim of Crow in that 
particular quarter section, That was sufficiently known in 
the community to prevent parties interested, or bidders at the 
sale, from being deceived as to the location of the premises 
sold. ‘The quarter section, the number of the section itself, 
township and range, are all accurately given. The quantity 
stated is not to be taken in this case as an essential part of 
the description. 

Vortes, Judge, delivered the opinion of the court. 

This action was brought in the Ralls Circuit Court, from 
which it was transferred for trial, by the agreement of the 
parties, to the Pike Cireuit Court. 

The action was ejectment brought to recover possession of 
a tract of land described as being “eighty acres off the south 
end of the west half of section thirty-one, township fifty- 
three, range five west.” 

The answer denied all the material allegations of the peti- 
tion. 

At the trial the plaintiff read in evidence a patent from 
the United States to Otho Pool, dated October 30, 1857, 
for the west half of section 31, township 53, range 5 west, 
containing 203 12-100 acres; also, a deed from Pool and wife 
to John B. Crow for the same land. The plaintiff then of- 
fered to read in evidence’a deed from the Sheriff of Ralls 
county to the plaintiff, dated the — day of August, 1869, pur- 
porting to convey to plaintiff a tract of land described as fol- 
lows: “80 acres, part of the west half of section 31, town- 
ship 53, range 5,” which deed recited that the sale was made 
by virtue of an execution against John B. Crow, and in favor of 
Aaron , issued on a judgment rendered in Louisiana (Pike 
eounty) Court of Common Pleas. To the introduction of the 
deed in evidence the defendant objected, on the ground of the 
vagueness of the description of the land, and that no land was 
described. This objection was sustained by the court. The 
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plaintiff then; as preliminary to the introduction of said sher 
iff’s deed, offered in evidence a deed from John B. Crow and 
wife to Robert W. Thompson, for 120 acres off from the north 
end of the west half of section 31, township 53, range 5 west. 
To the reading of which deed the defendant objected. His 
objection being overruled by the court, he excepted. The 
plaintiff then introduced, as a witness, one Perry A. Curry, 
who testified that some short time before the sale of tle 120 
acres to Robert W. Thompson by John B. Crow, he was ém- 
ployed by Crow to survey off from the north end of the west 
half of section 31, township 53, range 5 west, and did survey 
120 acres off from the north end of said half section; that 
Crow told him at the time, that he owned the remainder of 
said half section, containing 83 12-100 acres; that there were 
no improvements on any part of said half section at the time. 
The defendant, at the time, objected to the evidence given by 
said witness, but the court overruled his objection, and the de- 
tendant excepted. 

Robert W. Thompson was then examined on the part of 
the plaintiff, and testified, that he bought 120 acres of 
land off from the north end of the west half of section 31, 
township 53, range 5 west, from John B. Crow. The 
remainder of said half section, containing §3 12-100, acres, 
was south of the land purchased by witness. As to the 
general reputation in the community as to who was the 
owner of the remainder of said half section, after the purchase 
of witness, he could not say. Witness knew it belonged to 
Crow, but he had never heard it talked of in the community. 
Otho Pool, a witness for the piaintiff, stated, that he had en- 
tered the west half of section 31, township 53, range 5 west, 
and sold it to John B. Crow, who sold 120 acres off from the 
north end to Robert W. Thompson; that it was known in 
the community, that the remainder of the land belonged to 
Crow. 

On cecfoss-examination the witness further stated, that 
he lived some six miles from the land in controversy; that 
all of section 31, township 53, range 5 west. was prairie land, 
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had no timber on it; that none of the land adjoining the land 
in controversy was inclosed in 1869, at the time of the sher- 
iff's sale to plaintiff, the nearest fence to the land being one- 
fourth mile distant; did not know to whom the land lying 
immediately west of the land in controversy belonged in 1869 ; 
it was wild land and the owner unknown. In 1869, when 
the land in controversy was sold to plaintiff, it was bare 
prairie land, without fencing or improvements, and without 
timber or anything to designate it from other prairie lands, 
and was not known in the community by any particular des- 
cription or designation ; was not known by the description of 
“eighty acres, a part of the west half of section 31, township 
53, range 5.” Witness had known the land since 1862,when 
he sold it to Crow; the land lies south of the land sold by 
Crow to Thompson ; was called the Crow land. 

The plaintiff being examined, stated, that he bought the 
land under an execution against John B. Crow. 

The location of this land was known in the community ; it 
was south of the land sold by Crow to Thompson; Crow had 
eighty-three acres there; he knew the land and its location 
by reason of his having been with the surveyor several years 
ago when he surveyed the west half of said section 31 for 
Crow, and some lands in the neighborhood for plaintiff. The 
land was known by the community to be Crow’s land before 
he bought it at sheriff’s sale, and by some persons afterwards. 
The land was about eighteen or twenty miles distant from 
New London, the county seat, where it was sold. In the 
neighborhood of New London he did not know that anything 
was known about the locality of the land, or to whom it be- 
longed. It was good land, was worth from eight to ten dol- 
lars per acre, and witness did not know whether Crow had 
other land in the neighborhood or not in 1869. 

After the introduction of this parol evidence, the plaintiff 
again offered to read the said deed made by the sheriff to 
plaintiff, in which the land was described as being “eighty 
acres, a part of the west half of section 31, township 53, 
range 5.” ° 
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The defendant again objected to the reading of said deed in 
evidence, on the ground that the description of the land was 
too vague. This objection was overrtiled by the court, and 
the deed read in evidence, to which he at the time excepted. 

The defendant then introduced one Parker as a witness, 
whose evidence tended to prove, that he knew the land in con- 
troversy, and was well acquainted in the neighborhood where 
it was situate, and had lived in five or six miles of the land 
for thirty years; that the land was never known by the des- 
cription of “eighty acres, a part of the west half of section 
thirty-one, township fifty-three, range five ;” that John B. 
Crow owned other lands in two or three miles of the land in 
controversy at the time of the sheriff’s sale to plaintiff. 

The foregoing being all of the evidence in the cause, the 
court instructed the jury as follows: 

“Tf the jury believe, from the evidence, that in the year 
1863 John B. Crow was the owner of the west half of section 
31, township 53, range 5 west, and that the said west half of 
said section contained 203 12-100 acres—that during that 
year the said Crow sold 120 acres off the north end of said 
west half of said section to one Robert W. Thompson, and re- 
tained the south part of said west half of said section ; that the 
same was afterwards sold to the plaintiff by the sherift of Ralls 
county under a judgment and execution against the said John 
B. Crow, then the plaintiff is entitled to recover in this action, 
although you may believe from the evidence, that the des- 
cription in said sheriff's deed is vague and uncertain. Pro- 
vided you shall further believe, from the evidence in the cause, 
that the land in controversy was known. in the community 
where the sale took place by the description given in said, 
sheriff's deed, and that the exact location of said land was of 
public notoriety in said community.” 

The defendant objected to this instruction at the time, and, 
his objection being overruled, he excepted. 

The defendant asked the court to instruct the jury, among 
other instructions, as follows: 

“ Before the plaintiff can recover the land in question, the 
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jury must believe from the testimony, that the land sued for 
was known in the community, in which it was situated, by 


the description given in the sheriffs deed to McPike, and, » 


unless they believe that it was known by such description, 
they will find for the defendant.” 

“They areinstructed, that on a petition in ejectment for the 
possession of a tract of land described in the petition as 
“eighty acres off the south end of the west half of section 31 
township 53, range 5 west, they cannot find for the 
plaintiff on the evidence of a sheriffs deed for “eighty acres, 
part of the west half of section 31, township 53, range 5 west, 
unless they find from the other evidence, that the land was 
generally known in the community where it was sold by the 
particular description given in the deed.” 

These instructions were refused by the court, and the de- 
fendant excepted. 

The jury then returned a verdict for the plaintiff. 

The defendant in due time filed a motion to set aside the 
verdict and grant him a new trial, setting forth as grounds for 
the motion the opinions of the court excepted to, and that the 
verdict was against the law and the evidence. This motion 
heing overruled, and final judgment rendered for the plaintiff, 
the defendant again excepted, and appealed to this court. 

The questions presented by the record for the consideration 
of this court are: First, the objection of the defendant to the 
sufficiency of the sheriff's deed for the uncertainty in the des- 
cription of the land; secondly, the objection of the defendant 
to the parol evidence offered to identify the land, and to make 
the description in the deed certain; and third, exceptions taken 
to the opinions of the court in giving and refusing instruc. 
tions. 

Similar questions, to those presented by the record in this 
ease, have been before this court before, and it may now be 
considered as settled in this State, that parol evidence is ad- 
missible to identify the land vaguely described in a sheriff's 
deed, and show, that the land was well known by the descrip- 
tion given; but it may be difficult to say exactly what and 
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how much parol evidence is required, but it seems to be ad- 
mitted, that the parol evidence must show enough to satisfy 
the court, that the description given in the deed is sufficient 
to prevent persons from being misled as to the identity of the 
land sold, and to prevent a sacrifice of the property sold. 

In the case of Hart vs. Rector, 7 Mo., 531, the descrip- 
tion in the sheriff's deed was “three and one-half eighths of 
the Booneville tract, situate in Cooper county, on the south 
side of the Missouri river:” the deed was offered with this 
description, together with evidence, that the expression “ Boon- 
ville tract” was at the time of the levy and sale and making 
of the deed well known, in the county of Cooper and neigh- 
borhood, to mean the northwest fractional quarter of section 
35, township 49, range 17; and that said land had acquired 
the a;-pellation of the “ Boonville tract.” This was ‘held to 
be sufficient, the learned judge, delivering the opinion of the 
court, in his opinion remarked: “A sheriff has no right to 
sell land under execution, except such as he can describe with 
sufficient certainty so that purchasers may know what specific 
land is put up at auction, and where it lies. It is not neces- 
sary that the exact quantity of acres should be ascertained ; 
nor would it be necessary to set it out by metes and bounds; 
but a reasonable degree of certainty is requisite, that the 
property of debtors may not be swept away under loose and 
indefinite executions and advertisements.” 

The next case, where the question under consideration was 
passed on by this court, was the case of Evans vs. Ashley, 
8 Mo., 177. In that case the defendant had formerly owned 
twelve and a half arpents of land, adjoining the city of St. 
Louis, had sold it to another, who had laid the whole tract off 
into town lots with streets and alleys. Afters the land was 
thus laid out into town lots, six of the town lots, being only 
thirty feet wide each, were conveyed back to the defendant 
in the execution. The sheriff levied the execution on the in- 
terest of the defendant in the whole twelve and a half arpents, 
the defendant’s deed to the six lots having never been record- 
ed. The land was described in the advertisement, and in 
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the sheriff’s deed, as the defendant’s interest in the whole tract. 
This description was held to be insufficient, as no one could 
tell from the advertisement what interest was to be sold, and 
that the sheriff’s deed, containing such description, conveyed 
no interest in the six lots owned by defendant. 

The next case, where the same, or a somewhat similar 
question, was discussed, is the case of Landes vs. Perkins, 12 
Mo., 238. In that case it seems, that a tract of land had been 
laid off into lots and blocks, but the whole tract still belonged 
to the defendant, and was described by the sheriff in the ad- 
vertisement and deed as an entire tract of land, as it was sitn- 
ate before being laid out into lots, with some immaterial false 
descriptions. ? 

The learned judge, who delivered the opinion of the court 
in that case, uses this language: “ No error is seen in the re- 
fusal of the court to give the instructions relative to the ap- 
propriateness of the description of the lot, contained in the 
advertisement under which the sale was made to O'Fallon and 
Lindell. Clamorgan owned the whole lot, and the whole was 
sold. In this respect the case differs from that of Evans vs. 
Ashley. That the lot was sub-divided into streets and alleys ; 
that it was sold in mass, and that a greater quantity was sold 
than was necessary to bring this case, so far as these objec- 
tions are concerned, within the principle of the case of Hart 
vs. Rector, reported in the 7th Mo. Rep. It is there shown, 
that such irregularities in a sheriff's sale will avoid them in 
direct proceedings instituted to vacate them, but that they 
cannot be annulled collaterally. The authorities are there 
cited, and the argument made, and it is useless to repeat it 
here. Whether the description of the premises sold was suf- 
ficient would depend on extrinsic circumstances. If the lot 
was known by the description given, the sale would be valid, 
according to the principle settled in the case of Hart vs. Ree- 
tor, 7 Mo., and parol evidence was admissible to establish that 
fact.” 

The same question was again brought before this court in 
the case of Bates .vs. The Bank of Missouri, (15 Mo., 
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309), where the case of Hart vs. Rector is approved, the 
court holding that, “ however vague a description of the land 
sold under execution a sherifi’s deed might contain, yet parol 
evidence is admissible to identify the premises, and show that 
in the community,in which the sale took place, they are known 
by the description given. The object of a description is to 
prevent imposition and a sacrifice of the property. If the 
subject of the sale is described so as to -prevent these conse- 
quences, the law is satisfied.” 

In the case of Clemens vs. Rannells, 34 Mo., 579, the de- 
scription in the sheriff's deed was, “all the right, title, inter- 
est, estate and property of him, the said James Mackay, de- 
ceased, of, in and toa tract of land situate about six miles 
northwestwardly from the city of St. Louis, on the River des 
Peres, containing fifteen hundred arpents, more or less, being 
a part of a tract of eighteen hundred arpents, granted to 
James McDaniel on the first day of February, in the yearone 
thousand seven hundred and ninety-eight, by Don Zenon Tru- 
deau, which said tract adjoins lands which were granted to 
Mary L. Papin.” 

There being no parol evidence which made the description 
appear any more certain, and no evidence to show that any par- 
ticular tract of land was known by the description given, or 
that tended to locate the lands described in any particular 
part of the larger tract referred to in the description given, 
the description was held to be too vague, and the deed there- 
fore void, 

The only remaining case, in which the question being con- 
sidered was passed on by this court, is the case of Webster vs. 
Blount, (39 Mo., 500.) In that case the land was sold by the 
sheriff as the land of one Shrock, and described as being 
“110 acres, part of the northwest quarter of section No. 26, 
township 59 of range 34.” 

It will be seen, that this description is sheneet exactly such 
a description as the description in the sheriff's deed offered in 
evidence on the trial of the case now being considered. In the 
Webster vs. Blount case, parol evidence was given, by which 
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it was proved by persons living in the neighborhood of the 
land, that the defendant in the execution (Shrock) had resided 
on the land for a number of years; and that the exact loca- 
tion of the one hundred and ten acres of the section named 
was of public notoriety. This was held to be sufficient, and 
the sheriff's deed was held to be valid. The learned Judge, 
delivering the opinion of the court in that case, used this lan- 
guage: “It has been repeatedly decided by this court, and 
must be considered as settled, that, however vague the descrip- 
tion of the land, sold under execution, in a sheriffs deed may 
be, parol evidence is admissible to identify the premises, and 
show, that in the community, where the sale took place, the 
land was well known by the description given.” 

I have briefly referred to all of the cases I have been able 
to find in the reports of this State where the subject has been 
considered ; by which it will be seen, that it is well settled in 
this State, that parol evidence is admissible to identify the 
land sold, and give certainty to a vague description in a sher- 
iff's deed. It will also be seen that no certain or definite rule 
has been laid down, and perhaps none can be laid down, 
which will be applicable to all cases, in reference to the kind 
and amount of parol evidence required to produce certainty 
in each particular case ; but each case must be governed by 
the circumstances surrounding it. It would evidently be more 
satisfactory where the description is so vague as it is in the 
case now being considered, that the parol evidence should 
prove some physical facts which are accessible to all, by which 
the land can be identified when taken in connection with the 
description given, or that the land has acquired an appella- 
tion or name by which it is generally known, as in the case 
of Hart vs. Rector ; but it seems from the cases that no rule 
has been adopted on the subject. In the case last referred 
to, Webster vs. Blount, the description was no more certain 
than it is in the present case. The evidence showed that 
Shrock lived on the land, and it was well known in the neigh- 
borhood. In the present case the parol evidence tends to 
show that the land is prairie land, and the land all around and 
36—voL. Lut. 
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adjoining the land sold was open prairie land ; that it is known 
in the community as the land of Crow; that Crow owned no 
other land in the immediate neighborhood of the land sold, and 
that it was generally known, that he had sold the north hun- 
dred and twenty acres of the half section described, and that 
he owned no land in the half section but the eighty-three 
acres on the south end thereof; so that it wouid be diffienlt 
to distinguish this case from the case of Webster vs. Blount. 
The only difference is, that in that case Shrock lived on the 
land. It must be admitted, that if this prairie land had been 
described by its legal sub-division as described in the govern- 
ment surveys, it would be difficult to identify it by that de- 
scription without an actual survey, and then in such case the 
purchaser will have to resort to the reputation in the neigh- 
borhood, or inquire of those who actually knew the land, to 
have it identified, and it is not questioned that such descrip- 
tion would be good. We think that the case was fairly pre- 
sented to the jury by the instruction given by the court, and 
they have found for the plaintiff. It is true, that the evidence 
only tended to prove that the land was kuown in the com- 
munity where situate, and the instruction tells the jury the 
land must be known where it was sold; but it is not thought 
that this could have prejudiced the defendant ; and there be- 
ing no evidence to show that there was any enariliee of the 
land, we will not disturb the verdict. 

It is not meant to be understood, that inadequacy of price 
alone would render the sale void, but if the price paid 
for the land was grossly inadequate, that fact might be 
taken in connection with other circumstances to show, in a 
well-balanced case, that the public had been misled by the 
description. 

The judgment will be affirmed. The other Judges con- 
cur. 
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Jerry B. Crarkson, Respondent, vs. Wittram Bucuanay, . 


Appellant. 


1. Swamp lands--Patent- Act Sept. 28th, 1850- Effect of--Secretary of the Interior 
—Parol evidence identifying land.—The Act of Congress of September 28th 
1850, to enable the State of Arkansas and other States to reclaim the swamp 
lands within their limits (9 U. S. Stat., 519,) constituted a present grant, 
vesting an absolute title proprio vigore in the State of Missouri to such lands 
within her limit? without issue of patent. The failure of the Secretary of the 
Interior to afterward perform his duty, in making out the lists and plats of the 
lands, and transmitting them to the governor, did not in any wise interfere 
with, or impair, the title. And in ejectment for such land, parol evidence is 
admissible for the purpose of identifying the same, as, in fact, swamp and over- 
flowed land. 

2. Swamp lands—List of, in office of Register of lands—Effect of, as evidence.— 
A list of the swamp lands, certified from the office of the Register of lands, 
is presumptive evidence that the list is a legal and correct one. 


Appeal from Macon Circuit Court. 
James Curr, for Appellant. 


I. The act of September 28th, 1850, (9 U. S. Stat., 519,) 
did not pass the title in fee to said States, proprio vigore 
‘and unconditionally, for want of words of present grant. The 
words in the first section are “ shall be,” and same are hereby, 
granted to said State. The words “shall be” import futur- 
ity within themselves. But when construed in connection 
with the following words in the second section of said act, 
there can be no doubt about it, viz: “It shall be the duty of 
the Secretary of the Interior, as soon as may be practicable 
after the passage of this act, to make out an accurate list and 
plats of the lands, described as aforesaid, and transmit the 
same to the Governor of the State of Arkansas, and, at thie 
request of said Governor, cause a patent to be issued to the 
State therefor; and on that patent, the fee simple to said 
lands shall vest in the said State of Arkansas, subject to the 
disposal of the legislature thereof.” 

II. The overture is complete on the part of the United 
States, when this “duty” shall have been performed. .But 
the title is not thereby divested out of the United States. Ir 
is then left to the Governor of the State, as its legal head 
and representative, to determine whether he will, on behalf 
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, of the State, accept the lands embraced in said “list and plats.” 

Unless he accepts there is no agreement, and no contract is 
made. 

III. There is no evidence in the record; that the land in 
controversy was ever selected by any agent of Macon county, as 
swamp or overflowed land ; that it was ever reported to the 
Commissiorer of the General Land Office; or, that “an accur- 
ate list and plats” of said land was ever made out by the See- 
retary of the Interior, and the same transmitted to the Gov- 
ernor of the State; or that, “at the request of said Govern- 
or,” “a patent ” had been “issued to the State therefor.” 

IV. The United States could not compel the States to accept 
said lands; and without acceptance the grant is necessarily 
void. (Ellis vs. Marshall, 2 Mass., 277; 1 Kyd. on Corp., 65, 
66; Ang. and A. on Corp., § 82; Dartmouth College vs. 
Woodward, 4 Wheat., 518.) 

So thoroughly has the Federal Government acted upon the 
assumption, that a-grant of lands to a State is a contract not 
binding npon such State until accepted, that it has always re- 
quired the State to accept such grant in some positive une- 
quivocal manner. See the Act of April 30th, 1802, provid- 
ing for the admission of Ohio into the Union, (§ 7, Chap. 40, 
2 vol. U.S. Stat., 175), the Act of April 19th, 1816, provid- 
ing for the admission of Indiana into the Union, (§ 6, Chap. 
57, 3 vol. 7d. 290), the Act of April 18th, 1818, providing 
for the admission of Ilinois into the Union, (§ 6, Chap. 673, 
Td. 430), and the ordinance of July 13th, 1787, (1 vol. Jd. 
51). : 

V. Admitting for the sake of argument, that the State did 
accept the donation of the swamp and overflowed lands, as re- 
quired by the act of September 28th. 1850, before the definite 
location of the line or route of the Hannibal and St. Joseph 
Railroad, still such acceptance would only entitle her to such 
lands as come within the purview of the said act. Her claim 
would be in the nature of “a float” (Menard’s heirs vs. Mas- 
sey, 8 How., 309), until the Secretary of the Interior had 
mede out “an acenrate list and plats of said lands.” Then 




















OCTOBER TERM, 1873. 





Clarkson v. Buchanan. 





the State would have had a jus ad rem to the lands embrac- 
ed in said “list and plats.” This inchoate title might then 
have become a jus in re by issuing a patent therefor, But 
prior to the Secretary of the Interior making out such “list 
and plats,” no person knew what lands were swamp and over- 
flowed within the purview of the law. At common law, the 
grant would be void for uncertainty. (Buyck vs. United 
States, 15 Pet., 223; United States vs. Forbes, Jd., 173; 4 
Bacon Ab. Tit. Grant, 51; United States vs. Miranda, 16 
Pet., 160.) 
William H. Sears & Albert F. Foster, for Respondent. 


I. The plaintiff founded his title to the land in question on 
the Act of Congress approved September 28th, 1850, entitled 
“an Act to enable the State of Arkansas and other States to 
reclaim the swamp land within their limits.” And that act 
was by its terms a present absolute grant to the several States 
of all the swamp land lying therein, belonging to the United 
States at the time of the grant. (9 Stat. at Large, 519, § 1; 
Han. & St. Jo. R. R. Co. vs. Smith, 9 Wal., 95.) 

II. It was a grant in the form of law, describing the sub- 
ject of the grant by its quality instead of by its quantity, or 
metes and bounds, which is a sufficiently specific and certain 
description to make the grant operative as a present absolute 
grant. (3 Washb. Real Prop., 354, (3rd Ed.); 1 Greenl. Ev., 
§ 287; Worthington vs. Hylyer, 4 Mass., 204; Melvin vs. 
Proprietors, &e., 5 Mete., 28; Morse vs. Marshall, 11 Allen, 
230; Lessee of Barton vs. Heirs of Morris, 15 Ohio, 408; 
Lodge’s Lessee vs. Lee, 6 Cranch., U. S., 237.) 

III. Wherever in a grant of land the description is such, 
that the land intended to be conveyed can be ascertained by 
it, it is then sufficiently specific and certain to give effect to 
the grant. (See cases cited in § 2, supra ; also, 3 Washb. Reai 
Prop., 344; Peck vs. Mallams, 10 N. Y.,532; Jackson vs. 
Marsh, 6 Cow., 281; Comm. vs. City of Roxbury, 9 Gray, 
451.) 

IV. The grant should therefore be treated as a present al-- 
solute grant, even though the act does provide for the issuing 
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of a patent by the Secretary of the Interior ; for, where land is 
granted by Congress, or a State legislature, and the same act 
authorizes the issuing of a patent, a patent is not necessary to 
show a good title. (Fenwick vs. Gill, 38 Mo., 510; Wilcox 
vs. Jackson, 13 Pet., 516.) 

V. And parol evidence was properly admitted for the pur- 
pose of preventing the grant of Congress from becoming in- 
operative for uncertainty, to bring it within the grant, and 
to identify the land granted. (3 Washb. Real Prop., 347, 349, 
363; 1 Greenl. Ev., §§ 286, 287 and note ; Gerrish vs. Towne, 
3 Gray, 82; Woods vs. Lawin, 4 Gray, 322; Stone vs. Clark, 
1 Mete., 381; Craft vs. Hibbard, 4 Metce., 452; Waterman vs. 
Johnson, 13 Pick., 261; Frost vs. Spaulding, 19 Pick., 445; 
Clark vs. Munyan, 22 Pick., 410; Pettit vs. Shepard, 32 N. 
Y., 97; Lessee of Barton vs. Heirs of Morris, 15 Ohio, 408 ; 
Hildebrand vs. Fogle, 20 Ohio, 147; Han. & St. Jo. KR. R. 
Co. vs. Smith, 9 Wall., 95.) 

VI. The second section of the act of Congress in question, so 
fur as it relates to the selecting of theswamp land, making out 
list and plats of the same, and issuing patents therefor, is mere- 
ly directory ; and it is not intended to, in any manner, limit nor 
restrict the words of present, absolute grant, expressed inthe 
first section. (Sedg. on Stat. and Const. Law, 368, and cases 
there cited; 9 U. S. Stat., 519, § 2.) 

VII. The land in question, being in fact swamp land in 
1850, having been selected, placed in the list of swamp land 
lying in Macon county, and having been transmitted to the 
Governor as such, and being included in the list of swamp 
land on file in the office of the Register of lands, the State 
was entitled to a patent for the same. Hence the failure to 
obtain such patent can amount to nothing more than a_tech- 
nical defect in the plaintiff's title, of which the defendant in 
this case caunot take advantage. (Tyler on Eject. and Adv. 
Enjoy., 74; MeAlistor vs. Williams, 1 Turn., 334; Zeringue 
vs. Williams, 15 La. An., 76.) 

VIII. The plaintiff produced in evidence a certified copy 
of the list of swamp land on file in the office of the Register 




















OCTOLER TERM, 1873. 





Clarkson v. Buchanan. 





of Lands, which list embraces the land in question. The stat- 
ute of this State makes such lists, or certified copies thereof, 
prima facie evidence of title in Macon county, and the plain- 
tiff, being the grantor of Macon county, made out a prima 


facie case. (W.S., 868, § 9.) 
Waener, Judge, delivered the opinion of the court. 


This was an action of ejectment to recover the possession 
of a tract of land in Macon county containing forty acres, 

The petition was in the usual form,and the answer was a 
simple denial, raising the geteral issues. The plaintiff to 
show title in himself, read in evidence: 

First—An act of Congress, approved September 28th, 1850, 
entitled “ An act to enable the State of Arkansas, and other 
States, to reclaim the swamp lands within their limits.” 

Second—The act of the General Assembly of the State of 
Missouri, entitled “ An act donating certain swamp and over- 
flowed land to the counties in which they lie;” approved 
March 3d, 1851. 

Third—A deed to the land in question from Macon county, 
executed by the Swamp Land Commissioner of that county. 

Fourth—A certified copy of the list of swamp land selected 
in Micon county, on file in the office of the Register of 
Lands, which list embraced the land in controversy. 

The plaintiff, further to maintain his title, proved by the 
testimony of witnesses, that they knew the land in 1850; that 
it was swamp land subject to overflow and was unfit for cul- 
tivation. This last evidence was objected to by the defend- 
_ ant, but the objection was overruled. _ 

The defendant held possession by purchase from the Han- 
nibal & St. Joseph Railroad Company, and, to show that plain- 
tiff had no legal title, he offered in evidence; an act of Con- 
gress, approved June 10th, 1852, entitled “ An act granting 
the right of way to the State of Missouri and a portion of 
the public lands to aid in the construction of certain railroads 
in said State ;” an act of the General Assembly of the State 
of Missouri, approved September 20th, 1852, entitled “An 
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act to accept a grant of land made to the State of Missouri 
by the Congress of the United States, to aid in the construe- 
tion of certain railroads in this State, and to apply a portion 
thereof to the Hannibal & St. Joseph Railroad ;” a copy of 
the resolutions of the Board of Directors of the Hannibal & 
St. Joseph Railroad Company, adopted March 7th, 1853, ac- 
cepting the grant of land made to the State of Missouri by 
the Congress of the United States; an exemplified copy of 
the map of the definite location and route of the Hannibal & 
St. Joseph Railroad, from the City of Hannibal to the City 
of St. Joseph, Missouri, with a line on the same denoting the 
line of said road, and with lines and figures designating the 
sections, townships and ranges; also evidence showing, that 
the Hannibal & St. Joseph Railroad was completed in Feb- 
ruary, 1859, and that the land in question was within six 
miles of the road. 

A list of lands was produced and given in evidence, 
which were approved to the Hannibal & St. Joseph Railroad 
Company by the Commissioner of the General Land Office, 
which list embraced the land in question, and also a list of 
said lands filed for record in the Recorder’s office of Macon 
county. 

The above constituted the evidence in the cause, and upon 
which the court declared the law to be, that if the land in 
controversy was swamp and overflowed land on the 2Sth of 
September, 1850, and unfit for cultivation, and the same was 
selected by Macon county as swamp and overflowed land, and 
was embraced in the list of swamp land in said county trans- 
mitted to the Governor of the State of Missouri, and by him 
filed in the office of the Register of Lands, under the act of 
Congress of September 28th, 1850, then the title, on the trans- 
mission of said lists and plats by the Secretary of the Interior 
to the Governor of the State, and by an act of the General 
Assembly of March 3d, 1851, vested in Macon county. 

The court refused all the instructions offered by the de- 
fendant. 

The first one was predicated on the ground, and asserted 
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the proposition, that no title accrued to the State for swamp 
or overflowed land till a patent was issued therefor, - 

The others declared, that the title to the land vested in the 
Hannibal & St. Joseph Railroad Company, provided the 
company had complied with certain conditions embraced 
within the acts above alluded to. 

There was a verdict and judgment for plaintiff. 

The several acts of Congress, together with the acts of the 
State Legislature, touching the subject matter of this suit, are 
set out in the statement of the case in Hannibal & St. Joseph 
Railroad Co. vs. Smith (41 Mo., 310), and need not be here 
copied in this opinion. . 

It is obvions, that the main question, which underlies this 
whole controversy and which must decide it, is, whether 
under the act of September 28th, 1850, a patent was neces- 
sary and requisite to the vesting of a title to the swamp and 
overflowed lands in the State. 

If the act was a direct grant, and vested the title by its 
own terms, then the subsequent act of June 10th, 1852, do- 
nating lands for railroad purposes, did not include or operate 
on the lands previously granted. 

In the Hannibal & St. Joseph Railroad Co. vs. Smith, wd 
supra, where a cognate question was presented, it was held, 
that the act of Congress of September 28th, 1850, to eriable 
the State of Arkansas and other States to reclaim the swamp 
land within their limits, operated as a reservation upon the 
grant of land made to the State of Missouri for the construc- 
tion of the railroads described in the act of Congress of June 
10th, 1852, and, that in a suit of ejectment bronght by the 
railroad corporation claiming title under said act, parol evi- 
dence was admissible to prove, that the land sned for was 
swamp and overflowed land, made thereby unfit for cultiva- 
tion so as to bring such land withim the terms of the grant or 
reservation made by the act of September 28th, 1850, al- 
thongh the lists and plats to be made by the Secretary of the 
Interior, provided for in the act, had not been made and 
transmitted to the Governor, and no patents had issued. 
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The case referred to was appealed to the Supreme Court of 
the United States, where the judgment of this court was 
affirmed. (See Hannibal & St. Joseph R. R. Co. vs, Smith, 
9 Waill., 95.) 

It was declared in the United States Supreme Court, that 
the act concerning swamp and overflowed lands confirmed 
a present vested right to such lands, though the subsequent 
identification of them was a duty imposed upon the Secre- 
tary of the Interior, and that these lands were excepted from 
the subsequent railroad grants. 

Mr. Justice Miller, who wrote the opinion of the court, 
says: “The first section of the act, after declaring the in- 
ducements to its passage, says, that the whole of these swamp 
and overflowed lands, made thereby unfit for cultivation, and 
unsold, are hereby granted tothe States. * * * * 

By the second section of the act of 1850, it was made the 
duty of the Secretary of the Interior to ascertain this fact. 
and furnish the State with the evidence of it. Must the State 
lose the land, though clearly swamp land, because that officer 
has neglected to do this? The right of the State did not de- 
pend on his action, but on the act of Congress, and though 
the States might be embarrassed in the assertion of this right 
by the delay or failure of the Secretary to ascertain and make 
out lists of these lands, the right of the States to them could 
not be defeated by that delay. As that officer had no satis- 
factory evidence under his control to enable him to make out 
these lists, as is abundantly shown by the correspondence of 
the land department with the State officers, he must, if he 
had attempted it, rely, as he did in many cases, on witnesses 
whose personal knowledge enabled them to report as to the 
character of the tracts claimed to be swamp and overflowed. 
Why should not the same kind of testimony, subjected to 
cross examination, be competent, when the issue is made in 
a court of justice, to show that they are swamp and overflowed, 
and so excluded from the grant under which plaintiff claims 5 
a grant which was also a gratuity ? 

The matter to be shown is one of observation and examin- 
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ation, and whether arising before the Secretary, whose duty 
it was primarily to decide it, or before the court, whose duty 
it became because the Secretary had failed to do it, this was 
clearly the best evidence to be had, and was sufficient for the 
purpose. Any other rule results in this, that because the 
Secretary of the Interior has failed to discharge his duty in 
certifying these lands to the States, they, therefore, pass 
under a grant from which they are excepted beyond a doubt; 
and this, when it can be proved by testimony capable of pro- 
ducing the fullest conviction, that they were of the class ex- 
cluded from plaintiffs grant.” 

The above case is conclusive authority, that the swamp 
land act constituted a present grant, vesting an absolute title 
in the States that were entitled to them; that the failure of 
the Secretary of the Interior to afterwards perform his duty 
did not in anywise interfere with or impair the title, and that 
parol evidence was admissible for the purpose of identifying 
the subject matter of the grant. But the defendant further 
insists, and his third instruction was asked on that point, that 
as the action is ejectment and plaintiff must recover on the 
strength of his own title, he must show, that in accordance 
with the law the Secretary of the Interior had made out an 
accurate list and plat of the swamp lands, including the land 
in controversy. The plaintiff produced in evidence a list of 
the swamp lands in Macon county, certified from the office of 
the Register of Lands, embracing this tract, and that was 
prima facie evidence. The presumption is, that the list was 
legally and correctly there. The same evidence was acted 
upon in the ease of Railroad Co. vs. Fremont county (9 Wall, 
89), and was adjudged sufficient. There the county was ‘the 
actor, and the only evidence of title to the swamp lands in 
the county was the lists filed in the land office, and this was 
held sufficient to enable the county to maintain its suit. I see 
no distinction in this respect between the two cases. 

I am of the opinion that the judgment should be affirmed ; 
all the Judges coneur, except Judge Adams who is absent. 
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SournerNn Horet Co., Plaintiff in Error, vs. Gasriet 8. Cnov- 
TEAU, Defendant in Error. 

1. Contracts—Subscription, suit upon—Agency—Qui fucit, etc.—A subscrip- 
tion paper embodied the following clause: “The undersigned agree to pay to 
A. B., the sums set opposite our names as a ‘bonus’ to induce him to complete 
the Southern Hotel in such manner as may be determined by the directors of 
the company, and A, B.” In suit by the assignee of the paper against a sign- 
er, for the amount of his subscription ; held no defense to the suit, that A. B. 
by payment of a certain sum procured the work to be done by others, 


Error to St. Louis Circuit Court. 
A. J. P. Garesche, for Plaintiff in Error. 
T. T. Ganit, for Defendant in Error. 
Waener, Judge, delivered the opinion of the court. 


This was an action brought to recover of defendant a sub- 
scription, made by him in conjunction with several others, to 
secure the completion of the building of the Southern Hotel. 

The petition in substance alleges, that defendant, by his 
agreement to secure the completion of the Southern Hotel, 
stipulated and agreed to pay James H. Lucas one thousand 
dollars as a bonus, to induce him to undertake the completion 
of this hotel in such manner as might be determined by the 
Board of Directors of the hotel and said Lucas, the completion 
being regarded as a great public improvement, redounding to 
the interest of St. Louis capitalists, of which class defendant 
was one. There is, then, an averment that Lucas thereupon 
entered into an agreement with the Board of Directors of the 
hotel company, whereby Lucas secured the completion of the 
hotel, and in accordance therewith, the same was built and 
finished, and Lucas assigned to plaintiff the said sum of $1,000 
subscribed by defendant. 

The answer admits, that defendant made a subscription of 
$1,000 as a bonus to induce James H. Lucas to undertake the 
completion of the Southern Hotel in St. Lonis, but says, that 
Lucas never did undertake the completion of the hotel, and 
was never induced by the subscription of the defendant to 
undertake the same, and that, on the contrary thereof, after 
entering into some negotiations with the plaintiff having 
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reference to the undertaking, he wholly abandoned and gave 
up all intention and purpose of undertaking the completion 
of the same, and, with the consent of the plaintiff, turned 
over to other persons all the unfinished contracts and negotia- 
tions then pending between him and the hotel company, all 
of which was done without the consent or approval of de- 
fendant, who wus no party to the abandonment and surrender 
of the completion by Lucas. 

The replication denied, that Lucas abandoned the comple- 
tion of the building, or that the assignment by him was with- 
out the consent or approval of the defendant. 

At the trial, the plaintiff introduced in evidence a subscrip- 
tion paper signed by the defendant, with others, wherein it is 
stated: “We, the undersigned, agree to pay James H. Lucas 
the amount set opposite our names, as a bonus to induce him 
to undertake the completion of the Southern Hotel, in such 
manner as may be determined by the Board of Directors and 
Mr. Lucas.” The assignment of the subscription paper was 
then given in evidence, which, after reciting its terms, con- 
tinued: “ Whereas, divers persons have heretofore subscribed 
various sums of money to a paper or papers, in substance such 
as that above written, and whereas, I, James H. Lucas, have, 
with the consent of, and through the Board of Directors ot 
the Southern Hotel company of St. Louis, entered into an ar- 
rangement, whereby the said Southern Hotel is to be erected 
and completed by Thornton Grimsley, J. A. Brownlee, George 
Knapp & Co., Henry T. Blow, John J. Anderson, Charles 
McLaren, Robt. K. Woods, B. M. Runyan, Belt & Priest and 
Taylor Blow, to secure which arrangement I have paid the 
sum of eleven thousand dollars; and whereas, under said ar- 
rangement, the said company is to receive the moneys so sub- 
scribed as aforesaid. Now, therefore, in consideration of the 
premises, I do hereby assign, transfer and set over to the said 
Southern Hotel Company, of St. Louis, the said subscription 
paper or papers, and all sums of money thereto subscribed, 
and all my right, title and interest therein. 

Witness my hand this 5th day of June, 1860. 
James H. Lucas.” 
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This was all the evidence introduced by the plaintiff; where- 

- upon, at the instance of the defendant, the court gave an in- 

struction that the plaintiff could not recover. Plaintiff then 

took a non-suit, with leave to move to set the same aside, 

which motion was made and overruled, and the case comes 
here by appeal. 

It is admitted by the pleadings, that the subscription was 
made to induce Lucas to undertake the completion of the ho- 
tel, and that, under the arrangement, the same was completed. 
The subscription was signed, and the obligation entered 
into, to induce Lucas to undertake the completion in such 
manner as might be determined upon betWeen himself and 
the Board of Directors. Was it necessary, under the terms 
of this agreement, that Lucas should personally engage in the 
matter of completing the building, or would it be satistied by 
his making an arrangement by w hich the same end would be 
accomplished or secured } If it was a mere personal confi- 
dence reposed in Lucas, then certainly the defendant would 
not be bound. But if the main object to be accomplished 
was completing the building, and Lucas was applied to as the 
most effective and reliable agent to consummate that end, 
then we think the determination should be otherwise. 

A fair and reasonable interpretation of the contract does 
not require that the work should be done under the personal 
control or supervision of Lucas. It is to induce him to un- 
dertake the completion of the hotel in such manner as might 
be determined upon between him and the Board of Directors, 
The object was, that he should confer with the Board, and in- 
stitute the agencies and organize the means by which the de- 
sired end should be accomplished. In pursuance of the work 
contemplated, in a conference, with and through the consent 
of the Board of Directors, he made an arrangement with 
several gentlemen to erect and complete the hotel, and turned 
over to them the subscription list, and also paid. $11,000 to 
aid in the enterprise. Under the auspices of the persons, who 
entered into the arrangement with Lucas, the hotel was com- 

pleted. In fact, it may be said that Lucas did undertake the 
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completion. Through his agency and manageiment, and by 
the aid of his money, together with that which was pledged 
to him, he secured the desired and principal object in view. 
He did not let out the contracts in his own name, nor did he 
personally superintend the work as it progressed, and we do 
not think that was necessary. But he was instrumental in 
having the building erected and completed, and that was the 
object sought by those who signed the subscription paper. 

We are therefore of the opinion, that the court erred in its 
ruling, and the judgment should be reversed and the cause 
remanded, the other Judges concurring. 
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James Exxison, Sen., Respondent, vs. ExizaBern Martin, ef 

al., Appellants. 

1, Practice, civil—Publication—Non-appearance—General judgment.—General 
judgments cannot be rendered against a defendant merely upon order of pub- 
lication, and not followed by appearance of defendant, 

2. Practice, civil—Actions in rem—Divorce.—A divorce suit is a suit in rem, and 
the res is the status of the plaintiff in relation to the defendant. 

8. Practice, civil—Publication—Non-A ppearance—Divorce—Judgment in ren— 
Query.—W hether in a divorce suit by publication, not followed by appearance, 
property can be brought before the court by describing it in the petition, and 
demanding a judgment én vem for alimony ? 


Appeal from Adair Circuit Court. 
DeFrance § Halliburton, for Appellants. 


I, On a notice*by publication, a general judgment cannot 
be taken against a defendant who does not appear to the ac- 
tion. (Smith vs. McCutchen, 38 Mo., 415; Latimer vs. U. 
P. R. R. E. D., 43 Mo., 105; Fithian vs. Monks, 43 Mo., 
502; Abbott vs. Sheppard, 44 Mo., 273.) 

Il. The sections of the statute, which provide for alimony 
and maintenance, contemplate a case where the defendant is 


in court by personal service or appearance. (W.S., 1008, § 


13; 534, § 6; 535, § 13; 533, § 2.) 
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III. Where a party commences a suit against a non-resident 
defendant in which he wishes a judgment for money, and 
gives notice by publication, he must state the amount 
claimed in the publication ; if he does not, the judgment will 
be void. (W.S., 1008, §13; Haywood vs. Russell, 44 Mo., 
252, and cases cited.) 


Ellison § Ellison, for Respondent. 


I. Alimony is an incident toa divorce suit. (2 Bish. on 
Mar. and Div., side p. 488.) 

The court necessarily has the power to grant alimony, 
whenever it has the power to grant a divorce. 

IL. The woman is compelled to sue for a divorce where 
her Lome is at the time. (W. S., 533, § 2.) 

The husband might abandon her, leave property, and be 
abundantly able to support her; and yet, if the appellant’s posi- 
tion be true, she should starve and suffer amidst an abundance, 
because the husband had purposely gone beyond the reach of a 
summons. 

It seems then naturally to follow from the very necessity 
of the thing, that alimony can be allowed on notice by publi- 
cation. Again, a court in granting alimony does not do so 
by a regular judgment as in other cases, but simply gives it 
by order and as an incident to the main proceeding. (W.S., 
534, § 6; 2 Bish., Mar. and Div., (4th Ed.) side p. 488; 
Lawson vs. Shotwell, 27 Miss., 630; Jones vs. Jones, 18 
Maine, 308; 2 Story Eq., Jurisp., 908, (top p., 6 Ed.) 

These cases from Mississippi and Maine show, that if the 
court has the right to grant the divorce, it in consequence has 
the right to give alimony. By section 6 (W.S8., 534,) the 
court is authorized to give maintenance during suit. 

If. The statute clearly indicates alimony should be granted. 
No petition for a review of any judgment of divorce shall be 
allowable; but there may be a review of any order touching 
the alimony as in other cases. (W. S., 535, § 11.) 

IV. The hushand’s property, made so by his reducing it to 
possession before any divorce suit, can be divested out of him. 
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(W. S., 535, §§ 8, 9.) Could it be contended, that none of 
this could be done by order of publication ¢ 


Apams, Judge, delivered the opinion of the court. 


This was a partition case, which resulted in a judgment for 
the sale of the lands for the purpose of division of the pro- 
ceeds among the parties according to their respective inter- 
ests therein as adjudged by the court. 

The lands are situated in Adair county, and belonged to 
Rolla Martin, who died intestate, leaving seven heirs at law 
entitled to these lands, one of whom was Franklin, alias 
French Martin. 

Parmelia Martin was the wife of French Martin, and insti- 
tuted a suit for a divorce against him in the Lewis Circuit 
Court. In her petition for a divorce she alleged, that her 
husband, French Martin, was the owner of eighty acres of 
land in Adair County, but did not describe the land; she 
asked for alimony during the pendency of the suit, and for a 
final judgment for alimony, but did not demand any jndg- 
ment against the land itself. The said French Martin was a 
non-resident of this State, and was proceeded against as such 
in the divorce suit by order of publication. He made no ap- 
pearance, and a judgment by default was rendered against him, 
which was made tinal at a subsequent term. And at the time 
it was made final, the court also rendered a personal general 
judgment against him for two hundred dollars for alimony, 
and ordered execution to be issued thereon. An execution 
was issued on this general judgment, in favor of the wife, to the 
sheriff of Adair county, and levied on French Martin’s inter- 
est in the land in dispute, and the sheriff sold such interest, 
and the plaintiff bought the same, and took the sheriff's deed 
therefor. 

The only title set up by the plaintiff is predicated on this 
sheriff’s deed. 

The court held, that it conveyed to the plaintiff French 
Martin’s interest in the premises, and that the plaintiff was 
entitled to one-seventh part of the lands or their proceeds. 
37—Von. Lim. 
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From this judgment the defendants have appealed to this 
court. 

Several instructions were asked by the defendants, and re- 
fused by the court. And also an instruction at the instance 
of the plaintiff was given. None of the instructions fairly 
present the only point necessary to consider, and it is there- 
fore unnecessary to set them out, or to comment on them. 

It is manifest from the only evidence relied on by plain- 
tiff, that he had no standing in court. He stood alone upon 
the sheriff's deed. If the judgment for alimony was void, the 
sherifi’s deed was also void. 

Our laws do not allow general judgments to be rendered 
against parties merely on publication of notice, and without 
appearance of the defendant. The Legislature never contem- 
plated that such judgments might be given. (Smith vs. 
McCutchen, 38 Mo., 415.) 

A judgment on order of publication can only be given in 
proceedings in rem. 

A divorce suit is a proceeding tm rem, and the res is the 
status of the plaintiff in relation to the defendant, to be acted 
on by the court. This relation being before the court in the 
person of the plaintiff, the court acts on it, and dissolves {t by 
a judgment of divorce. But there was nothing before the 
court to act on in regard to alimony in this case. 

Whether property can be brought before the court by de- 
scribing it in the petition, and demanding a judgment in rem 
for alimony, is a question we are not now called upon to de- 
cide. 

This judgment was a general judgment in personam, and 
such judgments cannot be rendered in this State merely on 
publication of notice. 

Under this view, the judgment must be reversed and the 
cause remanded. The other Judges concur. 
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Geroree F, Dovenerry, Plaintiff ineError, vs. Toe Presipenr 
anp Facutty or Str. Vincenr’s Cotitecr, Defendant in Er- 
ror. 

1. Practice, civil—Judgment made final at return term on bill in chancery, may 
¢ set aside at next term, when.—In counties where there are only forty thou- 
sand inhabitants, or the number is less, a judgment on a bill in chancery ren- 
dered for want of answer, and made final at the same time, may be set aside 


at a subsequent term; and the court may in the exercise of a sound discre- 
tion permit the defendant to plead over. 


Error to Cape Girardeau Circuit Court. 


Lewis Brown, with Kitchen, seas & McGinnis, for 
Plaintiff in Error. 


I. Nothing is better settled in this State, than that, after 
the term at which a final judgment is rendered, the court 
cannot interfere with it. (Ashley vs. Glasgow, 7 Mo., 320; 
Hill vs. St. Louis, 20 Mo., 584; Brewer vs. Dinwiddie, 25 
Mo., 351; Stacker vs. Cooper Circuit, Zd., 403 ; Deickhart vs. 
Rutger, 45 Mo., 135; Dilworth vs. Rice, 48 Mo., 124; Win- 
ston vs. Affalter, 49 Mo., 263; Martin vs. McLean, Jd., 362; 
Saxton vs. Smith, 50 Mo., 490.) 

In Reed vs. Hansard, (37 Mo., 199,) this‘court says: “There 
must be some substantial ground of relief, which will bring 
the case under some head of equitable jurisdiction, such as 
fraud of the opposite party, uncontrollable accident or mis- 
take, unmixed with negligence or fault on his own part. * 

* * * * Tt isclearly not a case of accident or mistake, 
unmixed with fault or negligence on their part, and in this 
respect no difference can be made between the parties and 
their attorneys,” efc. g.v. (Matthews vs. Cook, 35 Mo., 286 ; 
O’Conner vs. Duff, 30 Mo., 595; Florenz vs. Uhrig, 35 Mo., 
517; Gra. and Wat., N. T., 963; Peers vs. Davis, 29 Mo., 
184; Waddell vs. Wood, 64 N. C., 624; Miller vs. Berneck- 
er, 46 Mo., 194; Elliott vs. Shaw, 16 Cal., 377; Patchin vs. 
Wegman, 19 Mo., 151; Sto. Eq., § 895-6; Matson vs. Field, 
10 Mo., 100.) 

II. The court must be satisfied from the facts stated in the 
iuotion, supported by the evidence, “that an improper ver- 
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dict or finding was occasiened by such matters, and that the 
party had a just cause of action or defense.” (2 W. S., 1058, 
§ 3; O'Conner vs. Duff, 30 Mo., 595; Sto. Eq. Pl., (7th Ed..) 
§§ 251, a., 252, 253; Barry vs. Johnson, 3 Mo., 372; Lamb 
vs. Nelson, 34 Mo., 501 ; Bosbyshell vs. Summers, 40 Mo., 
172; Tidd’s Pr., (4 Am. Ed.,) side page 568; Green vs, 
Goodloe, 7 Mo., 26; Campbell vs. Garton, 29 Mo., 343; Le- 
compte vs. Walsh, 4 Mo., 557.) 


4. J. P. Garesche, with Louis Houck, for Defendant in 
Error. 

I. The judgment, even if final, may for mistake, fraud or 
surprise, be set aside at a subsequent term, and it may be 
done by a motion. (Kemp vs. Cook, 18 Md., 138; Yates vs. 
Horanson, 7 Rob., (N. Y.,) 12; Hill vs. Northrop, 9 How. 
Pr., 527; Cooley vs. Gregory, 16 Wis., 305; Miles vs. 
Jones, 28 Mo., 87; Spalding vs. Meier, 40 Mo., 176; Down- 
ing vs. Still, 43 Mo., 309; Bernecker vs. Miller, 44 Mo., 
102.) 

Avams, Judge, delivered the opinion of the court. 


This was an action in the nature of a bill in chancery to 
set aside and annul certain deeds set forth in the petition. 

The summons was returnable to the November term, 1872, 
of the Cireuit Court. The defendant by its attorney ac- 
knowledged, in writing on the writ, service of the same. 
Owing to some correspondence which was had between the 
attorneys for the respective parties, the defendant failed to ap- 
pear or file answer, or otherwise plead to the petition, at the 
return term, and the plaintiff took a judgment for want of 
answer, and had it made final at the time of entering the in- 
terlocutory judgment. 

At the next term of the court, the defendant appeared by 
its attorney, and filed a motion to set aside the judgment 
which had been taken at the November term, and for leave to 
plead. Several grounds were set forth in the motion, but it 
is unnecessary to noticé them, as the only point now before 
us is, Whether the court could act at all upon this motion af- 
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ter the end of the return term, at which the judgment was 
made final. 

The court entertained the motion, and set aside the judg- 
ment, and the defendant filed a demurrer to plaintiff’s peti- 
tion. When the demurrer was called for hearing, the plain- 
tiff objected to all the proceedings in the premises, and an- 
nounced to the court, that he would stand on his judgment as 
rendered at the November term, 1872; that he would not 
prosecute the case any further, because the court had no juris- 
diction to interfere with the judgment rendered in his favor. 
Upon this announcement being made, the court dismissed the 
plaintiff's petition for want of prosecution, to which the 
plaintiff excepted, and has brought the case here by writ of 
error. 

Our code of practice does not authorize a judgment for 
want of an answer to be made final at- the return term of the 
summons in this class of cases, without the consent of the de- 
fendant in counties of forty thousand inhabitants, or less. 
Where the suit is founded upon a written instrument, or upon 
a judgment of a court of record, and tle demand is ascer- 
tained by such instrument, or the record of such judgment, 
or where the suit is upon an open account, or account stated, 
and the items of the account are set forth in, or annexed to, 
the petition, and the defendant be personally served by de- 
livering to him a copy, a final judgment may be rendered 
against him at the time of entering his default at the return 
term. (See 2 W.S., 1053, §§ 9,10.) But in all other cases 
not provided for in the preceding sections, in those counties 
where there are only forty thousand inhabitants, or less, an 
interlocutory judgment, taken at the return term, cannot be 
made final at that term, but, when taken at the next or any 
subsequent term, it may be made final at the time it is ren- 

dered. (2 W.S., 1053, § 11; 1014, § 5; 1039, § 5.) The 
three sections above referred to must be read together 
to ascertain the intention of the Legislature, and, when so 
read, it will be manifest that a judgment by default, nzldi- 
cit, or for want of answer, in the class of cases under consid- 
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eration, rendered at the return term, cannot be made final 
at the time the default is taken. Under this view the judg- 
ment, which was rendered against the defendant at the No- 
vember term, 1872, was irregular, and the court had the 
power at asubsequent term to set it aside. 

The court might have simply set aside the final judgment, 
and left the default standing. But it also had the power, in 
a proper case, to set aside the default and permit the defend- 
ant to plead. Whether this discretion was exercised soundly 
in this case, is not a question necessary for us to pass on. 
After the demurrer was filed and called for hearing, the plain- 
tiff voluntarily withdrew from the case, and announced that 
he would not further prosecute it, but rely on the judgment 
that had been set aside. The court very properly, at this stage 
of the proceedings, entered a judgment of a dismissal for 
want of prosecution. 

Let the judgment be affirmed. The other Judges concur, 
except Judge Napton, who was of counsel and did not sit, 


° 





Tue Crry or Sr. Louis, Respondent, vs. Witt1am Frrz, Ap- 
pellant. 


1. Offenses—Association with thieves, aiding and abetting—Individual morality 
—Publie protection —An individual may associate with thieves, &c., without 
being guilty of any offense, for itis not the business of the legislature to keep 
guard over individual morality; but if such person so associates with a design 
to aid, abet or promote, or in any way assist, the parties charged with, or sus- 
pected of, being thieves, prohibitory legislation may be applied, not to correct 
the evil consequences which such association may bring on the individual, but 
to protect society from actual or anticipated breaches of law. 

: Per Suerwoop, Juper, Concurrine. 


1. Ordinances—St. Louis, City of--Associating with thieves—Validity of.—The 


ordinance of the city of St, Louis, (City Ord., Chap, 20, Art. 4, 3 1,) prohibit- 
ing the “ knowingly associating with persons having the reputation of being 
thieves and prostitutes,” is void as invading the right of personal liberty. 


Appeal from St. Louis Criminal Court. 
David Murphy, for Appellant. 
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I. The association of defendant should have been presented 
to the jury, by the evidence and the instruction, to have been 
for the purpose of rendering assistance to the dangerous class 
proscribed by the ordinance, That is evidently the purport 
of the ordinance, or it is without authority of law. (Rex vs. 
Woodfall, 5 Burr., 2667 ; 14 Mo., 561; O’Connell vs. Reg., 11 
Cl. and F., 155 ; Rex vs. Kenrick, 5 Q. B., 61; Brown’s 
Com., (2d Ed.) 870.) 

Il. The offense should be stated with particularity, that the 
defendant may be able to meet the charge. (State vs. Tuley, 
20 Mo., 422; J’Anson vs. Stuart, 1 Term., 748.) 

III. The names of the persons, who are alleged to be per- 
sons having the reputation of being thieves and prostitutes, 
should be set out. (Gale vs. Reed, 8 East., 80; 1 Rol. Abr.) 


T. J. Cornelius, for Respondent. 


I. “ Courts will give ordinances a reasonable construction, 
and will incline to sustain rather than overthrow them.” (Dill. 
Mun. Corp., § 353, and cases cited.) 





Napron, Judge, delivered the opinion of the court. 


The defendant was charged in the Police Court of the city 
of St. Louis, with violating the ninth clanse of the first sec- 
tion of article 4, chapter 20, of the city ordinances, “by 
knowingly associating with persons having the reputation of- 
being thieves and prostitutes, previous to August 21, 1871.” 

The trial resulted in his conviction by the Police court, and 
the imposition of a fine of five hundred dollars. An appeal 
was taken to the Criminal Court, and the defendant was again 
tried and convieted, and the same fine inflicted. 

On the trial, the court instructed the jury, “that if they 
believed from the evidence, that the defendant, William Fitz. 
has, within a year prior to tlie 2lst day of Angust, 1872, 
knowingly associated with persons having the reputation ot 
heing thieves and prostitutes, then they will find him guilty 
under ordinance, and assess the fine in asum not Jess than five 
hundred dollars.” 

The defendant asked an instruction, “that the word asso- 
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ciate implies an identification or community of interest, and 
that it is incumbent on the city to prove, that defendant has, 
in the city of St. Louis, within a year from the filing of the 
complaint herein, associated, knowingly and unlawfully, with 
thieves and prostitutes, with an intent to assist or encourage 
such persons in the perpetration of some act pruhibited by 
law or the ordinances of the city of St. Louis, or they must 
acquit.” 

The instruction was refused. 

By the common law a conspiracy was an indictable offense. 
That was an association of two or more persons to break the 
law, whether this association resulted in any act to be done by 
the conspirators, or not. The gist of the offense was conspiring 
for an unlawful purpose, or to effect a lawful purpose by un- 
lawful means. This furnished a formidabls weapon to the 
law officers of the crown, and was therefore strictly constrned 
by the English judges. In indictments and other forms of 
criminal proceedinge to enforce this law, all the specific alle- 
gations were required to be made, which contributed to point 
out the offense. 

The ordinance, for the breach of which the defendant is 
prosecuted, goes beyond the common law crime of conspir- 
acy,and declares association with certain persons, suspected 
with being thieves or prostitutes, an offense. 

The theory, upon which the case was tried in the Criminal 
Court, seems to have been, that a .mere association with the 
class of persons described subjected the defendant to a crim- 
inal prosecution, without regard to the commission of any 
offense against the law, or any intent to commit such offense. 

We find, on a careful examination of the evidence, that 
the reputation of being thieves or prostitutes is ascertained 
by calling the police officers, who are the prosecuting parties. 
Fo1, in this case, all the witnesses outside of the police force, 
inciuding some fifteen or twenty of the neighbors and associ- 
ates of the defendant, contradict the statements of the police 
officers concerning the reputation of the persons alleged to be 
thieves and in whose society the defendant was found. Sc 
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that, adopting this theory, the ordinance in question simply 
authorizes any police officer in the city to arrest any man who 
may be found at a drinking saloon, licensed by the city, or at 
a brothel, also licensed, in company with persons suspected 
by the police as thieves or prostitutes, and a fine of $500 is 
imposed for being found at places which the city authorities 
see fit to license, without any complicity being shown with 
the people there found to commit any unlawful act what- 
ever. 

We do not wish to be understood as intimating, that the 
verdict of the jury was wrong on the evidence. It may be 
that they discredited the witnesses for the defense, as they 
had a right to do. The Criminal Court, who heard the evi- 
dence, having refused to set aside the verdict, this court can- 
not interfere. 

But we doubt the validity of this ordinance, as interpre 
ted by the Criminal Court. We doubt the power of the State 
Legislature to pass such a law, giving it the construction which 
was given in this case. There 1s no doubt of the power of 
the Legislature, or of municipalities deriving their power 
from the Legislature, to make police regulations designed to 
promote the health and morals of the community. Laws to 
prohibit or regulate gaming, sales of intoxicating liquors, 
houses of prostitution, and thus indirectly advance the morals 
and good order of society, are beyond question. But, asa ~ 
general rule, Legislatures do not attempt to regulate the 
morals or habits of individual citizens. When a positive 
breach of law is reached, or when the act of the citizen is 
such as to justify an implication of an intended breach of law, 
then the criminal law may interfere, but not till then. So 
long as the power and right of locomotion is conceded, and a 
citizen has the right of selecting his associates, it is difficult 
to see how the Legislature can interfere, upon the mere 
ground of correcting the morals of the person concerned. An 
association with thieves, or with persons suspected to be 
thieves, or having the reputation of being thieves, may be 
very injurious to the person seeking such society, but it is 
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not the business of the Legislature to keep guard over individ- 
ual morality. But if such person so associates with a design 
or intent to aid, abet, promote, or in any way assist the par- 
ties charged or suspected of being thieves, prohibitory legis- 
lation may well be applied, not to correct the evil consequen- 
ces which such association may bring on the individual, but 
to protect society from actnal or anticipated breaches of law. 

Although the evidence in this case did not show, that any 
of the persons named as reputed thieves had ever been charg- 
ed or convicted of such a felony, yet we may suppose a case 
where a person had been so convicted and sent to the peni- 
tentiary. Such person might well be said to have the reputa, 
tion of being a thief, as he had actually been convicted and 
punished as such by a competent judicial tribunal; but even 
in such case, is he therefore marked as a leper in society, to be 
avoided by his former associates? This would close the door 
to repentance or reformation, and once a thief always a thief 
would be the maxim upon which police ofticers would act. 
Perhaps the maxim may answer very well, practically for 
them, especially in justifying precautionary measures, but it 
will not, and ought not to be enforced by courts, whose busi- 
ness it is to administer justice. However humble may be the 
citizen arrested under an ordinance prohibiting intercourse 
with such former criminal, his right to select his own com- 
pany, so long as no actual breach of law occurs, and no in- 
tended breach of law can be established, is as sacred, and as 
much under the protection of the State, as thongh he moved 
in the more elevated spheres of society. The tendency of 
power to pass from the many to the few is sufficiently rapid 
without further encouragement, and the power to arrest for 
keeping bad company is a dangerous one, liable to great abuses 
and partial and unjust discriminations. The principal ground, 
on which the police witnesses in this case based their testi- 
mony of the reputation of certain persons, whom they de- 
clared to be thieves and prostitutes, was, that they lived in 
the neighborhood of the defendant, on Almond street, and 
this neighborhood was infested with thieves and prostitutes; 
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so that any other man or woman might as well have been 
arrested and fined, as the defendant. It may have been his 
misfortune to live in such a locality. It seems, that he was 
born and lived there all his life with his mother and sisters, 
whom he supported by his labor, and who were conceded to 
be reputable persons. The defendant’s circumstances may 
not have enabled him to change his abode, and so his associa- 
tions were necessarily bad. Yet he proved by all the wit-: 
nesses called, nearly twenty, that he was industrious, frugal- 
honest, and constantly in the day employed asa laborer by 
the East St. Louis Elevator Company, and had never been 
charged or suspected of any offense against any law or ordi- 
nance of the State or city, until this arrest under the ordi- 
nance in question. 

I do not mention this as any reason for reversing this judg- 
ment. The jury were the judges of the facts in evidence; it 
is only stated to illustrate the danger of leaving to ministerial 
officers the construction of an ordinance so vaguely framed 
and capable.of such latitudinous construction. 

The judgment will be reversed, because the court refused 
to give such explanations of the law to the jury as would have 
required some proof of complicity, actual or intended, with the 
persons named as having the reputation of being thieves. 

Moreover, considering this as a criminal proceeding, as it 
was treated throughout in the Criminal Court, the charge 
was too indefinite and vague to be tolerated in such proceed- 
ings. There is no place named,enot even this city, where the 
offense was committed. No names are given of the persons 
said to be laboring under the reputation of being thieves. 
How, under such a charge,’was the defendant to prepare his 
defense ? . 

It is not to be understood, that this court declares the ordi- 
nance in question invalid, but when it is to be enforced by ju- 
dicial tribunals, the explanations asked by the defense in this 
ease should go to the jury. It is clear that a mere casual 
association, or an association for honest purposes, was not 
within the intent of the ordinance, yet, under the instruction 














ST. LOUIS. 


Hembrock v. Stark. 








given, the jury might have believed this highly penal prohi- 
bition to have been absolute and unqualified. 

Judgment reversed. The other Judges concur, except 
Judge Wagner, who. is absent. 


Separate opinion of Judge Surrwoop. 


I concur in the above reasoning and in the result reached. 
But I will not be understood as concurring in such portion of 
the foregoing opinion which seemingly intimates the validity 
of the ordinance in question. I hold the ordinance absolute- 
ly invalid, on the broad ground, that its direct effect is to in- 
vade and necessarily destroy one at least of those “ certain 
inalienable rights” of the citizen bestowed by the Creator. 
and guaranteed by the organic law, personal liberty. 

In sparsely populated regions the encroacliments on this 
right are infrequent, but it is in districts having dense popu- 
lation where encroachments on the liberty of the citizen are 
of more frequent occurrence, and more frequently successful, 
And such attempted encroachments are usually justified on 
the specious plea of necessity. Besides, the power to restrain 
certain associations must necessarily imply and embrace the 
power to compel such associations, whenever those having 
the authority to prohibit shall thus determine. 





°o 


Anton Hemsroox, Appellant, vs. Henry Srarx, Respond- 
ent. 


1. Landlord and tenant—Attuchment—Counter-claim for damages growing out 
of.—In an action by attachment under the Laudlord and Tenant Act for rent 
defendant set up in defense an agreement of plaintiff to release him from all, 
rent in arrears, if he would surrender possession before the expiration of his 
term ; and to take care of what property he might leave on the place. Held, 
that defendant, having vacated the premises as agreed, might set up the con- 
tract in bar of plaintiffs claim for rent; but could not set up a counter-claim 
for damages caused by levy of the attachment upon his property remaining 
on the premises. 

His remedy for damages growing out of the attachment was by suit on the at- 

tachment bond. 
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Appeal from St. Charles Circuit Court. 
B. B. Kingsbury, for Appellant. 


I. The court erred in not sustaining the motion of appellant 
to strike out the defense of the counter-claim. (2 W.S., 1016, § 
13; Holzbauer vs. Heine, 37 Mo., 443; Kinney vs. Miller, 
25 Mo., 576.) 


W. A. Alexander, for Respondent. 


I. Plaintiff violated his contract to release, and Stark had 
a right to set up the release contract in his answer, by way 
of counter-claim, and recover in this suit whatever damages 
he suffered by reason of Hembrock’s violation of his said re- 
lease agreement. (Reed vs. Chubd, 9 Iowa, 178; 10 Iowa, 
23; Reed vs. Samuel 22 Tex., 114.) 


Apams, Judge, delivered the opinion of the court. 


The plaintiff brought an action by attachment under the 
Landlord and Tenant Act, for rent. 

The defendant by answer denied all the material allega- 
tions of the petition, and asa further defense and counter- 
claim set up, that the plaintiff had released him from the 
payment of the alleged rent under and by virtue of an agree- 
ment with him, that if the defendant would surrender the 
possession of the farm before his time expired, the plaintiff 
would discharge him from payment of any rent in arrear or 
unpaid. And the answer further alleges, that it was a part 
of the agreement, that the plaintiff was to take care of what, 
property might be left on the place belonging to defend- 
ant; and the answer further charges, that the plaintiff viola- 
ted his agreement, by suing out this attachment and causing 
it to be levied on defendant’s property left on the farm, and 
causing the same to be sold under the proceedings in the at- 
tachment suit ; that the property sold was worth five hundred 
dollars, and that the plaintiff thereby converted the same to 
his own use; and the defendant claimed judgment for the 
amount of said property by way of connter-claim The plain- 
tiff filed a motion to strike out the alleged release and 
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counter-claim, but the court overruled this motion, and the 
plaintiff excepted. He then replied to the new matter and 
counter-claim set up in the answer. The case was submitted 
to a jury and upon the trial each party gave evidence tending 
to prove the issues on his part. The court at the instance of 
the defendant gave an instruction to the effect, that if the 
jury found for him, they must assess his damages at the 
amount of the proceeds of the sale of his property under the 
attachment. The plaintiff objected to this instruction, and 
excepted to the ruling of the court in giving the same. The 
jury found for defendant, and assessed damages in his favor 
at the amount of the sale of his property under the proceed- 
ings in attachment. The plaintiff filed a motion for a new 
trial which was overruled, and he excepted, and has brought 
the case here by appeal. The only material point presented 
by this record is the action of the court in refusing to strike 
out any part of the defendant’s answer, and in declaring to 
the jury, that they might allow the defendant damages by 
way of counter-claim for the amount of the sale of his prop- 
erty in the pending attachment. 

The defendant had no right under the alleged agreement 
with the plaintiff to be allowed these damages by way of 
counter-claim. If he was damaged by the attachment, he 
cannot set up such damages as a counter-claim. His remedy 
for damages growing out of the attachment is by suit on the 
attachment bond: The plaintiffs attachment, when levied, 
placed the property of the defendant in the custody of the 
law. The money, arising from the sale of the attached prop- 
erty during the pendency of the attachment, took the place 
of the property to abide the final result of the attachment 
suit. The money was the defendant’s, subject however to 
the proceediugs in the attachment. If the suit resulted in his 
favor as it did, this money must be paid over to him. But 
was he entitled to recover the amount of the sales of the 
property as a counter-claim, and also to receive the same 
money from the officer who held it to abide the final result ? 
The agreement to discharge the defendant from payment ot 
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rent constituted a bar to the plaintiff's right of recovery ; but 
that part of the answer setting up the damages growing out 
of the attachment as a counter-claim should have been 
stricken out. 

For the same reason the instruction directing the jury to 
allow these damages in favor of the defendant was errone- 
ous. 

It was no breach of the plaintiff’s obligation to take care 
of the defendant’s property to levy this attachment. The 
levy only placed it in the custody of the law. Ifthe prop- 
erty was sacrificed by the attachment sale, the damage to the 
defendant resulted from the attachment, and not from a breach 
of plaintiff’s obligation to keep the property. 

The judgment must be reversed and the cause remanded ; 
the other Judges concur. 


° 





Ricuarp Gitcurist, Appellant, vs. E. F. & F. L. Donner, 


Respondents. * 


1. Notary public—Notice to indorser—Due diligence, what amounts to.—A 
notary public, not knowing the residence of an indorser, on the day of protest 
made inquiry at the bank in St. Louis, where the note was payable, and at the 
place of business of another indorser, and examined the City Directory, to as- 
certain the residence, but without success. He thereupon placed the notice in 
the city post office. The evidence showed, that other indorsers could have 
given the desired information, and that one of them lived in East St. Louis, im- 
mediately across the river. Held, that it was the duty of the notary, to in- 
quire at least of all the parties to the note, if accessible; and that he might 
have prosecuted his inquiries for that purpose for several days; that there was 
no search made, such as the law requires, and that putting the notice in the 
post office, under the circumstances, amounted to nothing. 

2. Notice to indorser—Residence—Presumption as to service of notice must be 
made, how.—There is no presumption, that an indorser resides in the town or 
city where the bill or note is made payable. If such be the fact, notice can- 
not be served by depositing it in the post office; but the service must be per- 
sonal, or by leaving it at the usual place of business of the indorser, or with 
his family at his domicile. 

8. Practice, civil—Instructions, ete.—Instructions, not predicated upon the issues 

tried should not be given, 
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Appeal from Jefferson Circuit Court. 
Henry F. Ahlvers, for Appellant. 


I. When a note is made payable at a particular place, pre- 
sentment at that place for payment is suflicient. (Glasgow vs. 
Pratte, 8 Mo., 336; Lawrence vs. Dobyns, 30 Mo., 196.) 


II. The notary used due diligence. (Sto. Prom: Notes, 


(4th Ed.,) 437, § 344.) 

The notary swears in his deposition, that he first inquir- 
ed at the Central Savings Bank, the holder of the note, of the 
cashier thereof, as to the places of residence or business of 
respondents, and could not ascertain them; that thereupon, 
he inquired at the place of business of a firm, which indorsed 
said note to said bank, of the person in charge of said busi- 
ness, and could not ascertain from him such places of resi- 
dence or business of respondents ; that thereupon, he examin- 
ed tha City Directory of St. Louis, for the year when protest 
was made, and was unable to find the places of residence or 
business of the respondents. Did the law require more than 
this, of the notary under the circumstances? Was the ne- 
tary under legal obligation to go into Illinois for the purpose 
of inquiring of an indorser, to learn where respondents had 
their places of residence or business? It has been frequently 
decided, that where an indorser lives outside of the limits of 
the city, where protest is made, service of notice may be made 
upon him throngh the mail. (Bank of the State vs. Vaugh- 
an, 36 Mo., 90; Barret vs, Evans, 28 Mo., 331.) 

III. The holder of the note is not required to see that no- 
tice actually reaches the indorser. (Sanderson vs. Reinstadler, 
31 Mo., 483.) 

IV. The plaintiff makes out a prima facie case by proving 
notice by letter, addressed to the defendant at the town 
generally. (2 Greenl. Ev., (9th Ed.,) 203, § 188, n. 3.) 

J. J. Williams. for Respondents. 

I. There are but two methods of serving notice of dishon- 
or on an indorser, to-wit: by personal delivery, when he re- 
sides or does business in the same town or city where the pro- 
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test is made; or by special messenger or letter, addressed to 
him at his nearest post-office, or that at which he usually re- 
ceives his letters, if he resides elsewhere. But to put the no- 
tice in the city post-office of a large city, to be distributed di- 
rectly from that office, without going into the mail, when the 
indorser lives in a different and distant county, as was the 
case here, is entirely without precedent or authority. (Chitty 
Bills, 288; Edw. Bills and Notes, 601, 602, 603.) 

II. If actual notice is not given in the manner required by 
law, it must appear that due exastions were made to ascertain 
the necessary facts to enable the notary to give it. (Edw. 
Bills and Notes, (09, 610, 611; Dickens vs. Beal, 10 Pet.. 
572.) The evidence utterly fails to show any such exertions 


Apams, Judge, delivered the opinion of the court. 


This was an action on a negotiable promissory note by the 
plaintiff as indorsee, against the defendants as prior indorsers. 
The note was payable at the Central Savings Bank of St. 
Louis, Missouri, and was duly protested at maturity. The 
defense relied on, and the only issue tried was, that the de- 
fendants were not duly served with notice of demand and 
protest. The evidence conduced to show, that they resided 
in Jefferson County. The notary, who protested the note, tes- 
tified, that he did not know where the defendauts resided : 
tliat on the day of the protest, he inquired of the bank off- 
cers and also at the plaee of business of a firm, who had in- 
dorsed the note, and could learn nothing about their resi- 
dence. 

Ife also examined the City Directory of St. Lonis, and did 
not find the names of the defendants, and thereupon he put 
the notices in the city post office of the City of St. Louis, 
directed to the defendants. The plaintiff asked an instruc- 
tion based upon those facts, to the effect, that if the jury found 
them to be true, they amounted to reasonable diligence, and 
entitled him to recover. This instruction was refused, and 
its refusal raises the only material point diseussed here. 

Whatever the law may be in regard to the residence of the 


38—-volL. LI. 














ST. LOUIS. 





Gilchrist v. Donnell, et al. 





drawer of a bill, or maker of a note, there is no presumption 
that an indorser resides in the town or city where the bill or 
note is made payable. If such were the case, the notice could 
not be served by depositing it in the post office of the city. 
If parties reside in the town or city, where demand and pro- 
test are made, the rule, as laid down by this court, is, that the 
service must be personal, or by leaving it at their usual place 
of business, or with the family at theirdomicile. (Barret vs. 
Evans, 28 Mo., 331.) 

The facts relied on do nof show reasonable diligence in as- 
certaining the residence of the defendants. The evidence 
in the case shows, that the other indorsers could have given 
the required information, one of whom lived in East St. 
Louis, immediately across the river. It was the duty of the 
notary to inquire at least of all the parties to the note, if ac- 
cessible to him, as to the residence of defendants. He might 
have prosecuted his inquiries for several days, and the pre- 
sumption is, if he had done so, he would have been success- 
ful. It is only when due search and examination are made 
for the residence of parties, that a notice of demand and pro- 
test is dispensed with. There was no such search made in 
this case, and putting the notice into the post office, under the 
circumstances, amounted to nothing. (Story Notes, §§ 316, 
335:;) 

The plaintiff also asked two other instructions, which were 
mere abstract propositions of law, and did not touch the ques- 
tion of notice, the only issue tried. For this reason they were 
properly refused. 

The case seems to have been fairly presented by the instrue- 
tions given on both sides, and, upon the record as it stands 
here, the judgment is for the right party. 
Judgment affirmed. The other Judges concur. 
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W. W. Paut, Respondent, vs. M. 8. Leavrrr, Appellant. 


1, Witnesses—Competency of husband when joined with wife.—Where husband 
and wife are joimed as parties, the testimony of the husband is inadmissible, 
Sections 1 and 5 of the Witness Act (W. S., 1372-8) do not render him com- 
petent. 

2. Married woman— Estate of—Deed vesting title in her—Separate estate created 
how—Parol evidence as to deed.—A deed to a married woman merely vesting 
in her a title in fee, but containing no provisions excluding the marital rights 
of the husband, will not create in her a separate estate which can be charged 
for her debts. And in suit for that purpose, testimony, showing, that the 
money of the wife paid for the lands; that the deeds were taken in her name 
in consequence ; that her husband always acted as her agent in buying and 
selling lands, etc., would be incompetent, as having the effect of varying the 
terms of the deed by parol testimony. 


Appeal from Audrain Circuit Court. 
Forrist & Ladd, for Appellant. 


I. Frank A. Leavitt was disqualified and incompetent as a 
witness as against Mary S. Leavitt, his wife and co-defendant. 
(1 Greenl. Ev., $334; 1 Phillip’s Ev., 77; W.S., 1372; Fugate 
vs. Pierce, 49 Mo., 441.) 

II. The parol evidence, as given by the witness Leavitt, was 
incompetent either to effect the deeds to Mrs. Leavitt offered 
in evidence, (Kimm vs. Weippert, 46 Mo., 532; 1 Greenl. Ev., 
§§ 275-277; 1 Phillip’s Ev., 547-8,) or, to alienate or destroy 
the marital rights of her husband in the lands of Mrs. Leavitt 
described in the petition. (Schafroth vs. Ambs, 46 Mo., 580.) 

III. The estate of Mrs. Leavitt in the lands deseribed in the 
petition was purely legal, and one to which the marital rights 
of her husband had become attached and vested, and hence, 
said lands could not be subjected to the payment of her debts 
as her separate property. (Schafroth vs. Ambs, 4Q Mo., 
114; Bauer vs. Bauer, 40 Mo., 61; 2 Story’s Eq., 1381.) 


S. M. Edwards, with A. Binswanger, for Respondent. 


I. The Civcuit Court committed no error in admitting the 
testimony of F. A. Leavitt, the husband. The common law 
has been repealed by statute. All persons may now testify 
except those specially named in § 8. (W. S., 1374.) 

II. This witness was the agent of his wife in this and all 
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other business transactions. Under similar circumstances she 
would be permitted to testify for or against him. (W.S., 
1373, § 5; Hardy vs. Mathews, 42 Mo., 406.) The causes at 
common law for the exclusion of husband and wife are identi- 
cal. 

III. No particular words are necessary to create a separate 
estate. It is the intention rather than the language. (Sto- 
ry’s Eq., § 1380; Boal vs. Morgner, 46 Mo., 48.) 

IV. If the husband, as agent, had bought the land with 
the separate funds of the wife, and taken the title directly 
himself, it would be held and treated as her separate 
property. Much more if he took unintentionally so as 
to vest in him a marital interest. (Tennison vs. Tennison, 
46 Mo., 77; Shafroth vs. Ambs, /d., 114.) Even if the hus- 
hand here had a marital interest, which is denied, equity to 
prevent fraud will subject her interest to the payment ot her 
debt. (Pemberton vs. Johnson, 46 Mo., 342.) 


Waener, Judge, delivered the opinion of the court. 


The petition alleges that defendants, Frank and Mary S. 
Leavitt, are husband and wife, and that the said Mary made 
and executed her promissory note to the plaintiff, and that 
for the payment of the same she charged her separate proper- 
ty. There was a prayer for judgment against her alone, and 
that her separate estate might be subjected to the payment of 
the note. The defendant, Mary S., filed her separate answer 
to the petition, in which she denied the averments, that she 
had or possessed any separate property. 

Upon this single issue, as to whether defendant had any 
separate estate, the trial was had. 

For the purpose of maintaining the allegations of the peti- 
tion, the plaintiff introduced several deeds of general warran- 
ty conveying certain real property to the defendant, Mary S., 
by a fee simple title. He then called as a witness, and had 
sworn, the co-defendant, Frank,who testified that the money 
of his wife paid for the lands, and that the deeds were taken 
in her name in consequence thereof; that he had acted as her 
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agent in buying and selling, lands, and that when. he 
sold hey lands he used the same money in buying others, 
and that the title was always taken in her name. The 
defendant objected to this witness, on the ground that he was 
disqualified ; and also objected to the evidence, because it was 
not permissible by oral testimony to alter the character and 
effect of the deeds. But the court overruled both of these 
objections, and exceptions were duly taken and saved to its 
rulings. 

This was all the evidence in the case, and the court found 
for the plaintiff, and awarded a special execution against the 
lands of the female defendant. 

We will first notice the question raised in regard to the ad- 
missibility of the evidence of the husband, who was made a 
co-defendant. 

No rule was better settled at common law than that husband 
and wife could not be permitted to give evidence either for or 
against each other. Whatever modification there is in that 
rule is made by the statutes. Where the statute has made no 
innovation on the rules of evidence as they previously ex- 
isted, they remain the same as they were. The exceptional 
cases, in relation to the removal of the disability of the wife 
to testify where her husband is a party, are contained in the 
fifth section of the Witness Act. That section provides, that, 
the wife shall not be disqualified in certain specified instances 
where the husband is a party to the suit, but there is nothing 
said in reference to the husband being permitted to testify 
either for or against the wife. 

By the first section, where the husband and wife are ad- 
verse parties to the action, they may give evidence in the 
ease in their own behalf in the same manner as other parties 
(Moore vs. Moore, 51 Mo., 118.) 

But these sections afford no warrant for the course pursued 
in this case, and I do not think that the statute, by the most 
liberal interpretation, can be construed to permit it. Aside 
from the disqualification of the witness, his evidence was 
clearly illegal. The deeds were definite and unambiguous, 
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and had a settled legal construction, and it was not competent 
to vary their effect or alter their meaning by parol testimony. 

The court evidently erred in finding that the defendant, 
Mary S , was possessed of a separate estate. The proper- 
ty was conveyed to her by deeds of general warranty, in the 
usual and ordinary form. They vested in her a title in fee, 
and that was all. The husband clearly had a marital interest 
in the property, and therefore there could be no separate estate. 
[t is true, the current of authorities now is, that no special or 
technical words are required to create a separate estate in a 
married woman. Any provision that negatives or excludes 
the marital rights of the husband, while giving the property 
to the use of the wife, will be held to create such estate. But 
the instrament conveying the property must indicate such an 
intent. In the present case there is an absolute absence of 
anything tending to show that a separate estate was intended, 
As the deeds simply conveyed the property in fee, no sepa- 
rate estate was thereby created. 

It follows that the judgment must be reversed and the cause 
remanded. The other Judges coneur, except Sherwood, J., 
who is absent. 








—O — 


Griswotp E. Warner, Plaintiff in Error, vs. Josuva Suarp, 
Defendant in Error. 

1, Sheriff's deed under mortyage—Recital as to order of sale, ete.--A sheriff's deed 
under foreclosure of mortgaged land, is not invalid for failing to state that 
the County Court granted the order of sale in a case where no other court had 
jurisdiction. And a recital in the deed, that the order was issued “ at the June 
adjourned term,” is sufficiently definite without naming the day of the term,. 
where this fact might be ascertained from the records of the court. 


Error to Montgomery Circuit Court. 
Powell & Hughes, for Plaintiff in Error. 


I. The deed from the sheriff was improperly admitted. 
It does not appear from the deed, what court, if any, or 
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authority, ordered the sale of the real estate in said deed de- 
scribed. (Tanner vs. Stine, 18 Mo., 580; Lackey vs. Lubke, 
36 Mo., 115; McCormick vs. Fitzmorris, 39 Mo., 24; Bu- 
chanan vs. Tracy, 45 Mo., 437.) 

2. The date of the order is totally omitted. (Stewert vs. 
Severance, 43 Mo., 322; Buchanan vs. Tracy, 45 Mo., 437.) 


A. 4. Buckner, for Defendant in Error. 


I. The deed upon its face shows, that this order was made 
by the County Court at its June Term, 1862, adjourned over. 
No other court then, except the Cireuit Court, could have juris- 
diction to make a sale. There was no Circuit Court in June, 
but there was a regular term of the County Court in June, 
of which the Circuit Court and this court will take judicial 
notice. 

Avams, Judge, delivered the opinion of the court. 


This was ejectment for land in Montgomery county, being 
the west half of lots one and two of the north-east quarter, 
and the north-west quarter of section three, in township fifty 
of range six. 

Both parties claimed title under Josiah Whiteside. 

The defendant claims by virtue of a sheriff’s deed made 
under a foreclosure sale of a mortgage, which had been given 
by. Whiteside to secure the loan of school monies. The mort- 
gage was given prior to the emanation of plaintiff's title, and 
wus duly acknowledged and recorded, 

The case was submitted to the court sitting as a jury, and 
resulted in a finding and judgment for the defendant. 

On the trial, the defendant gave evidence conducing to show, 
that in 1864 all the records of Montgomery county had been 
destroyed by fire, and also gave evidence conducing to show, 
that the County Court of Montgomery county, on account of 
non-payment of the interest due on the debt from Whiteside, 
had ordered the land under the mortgage to be sold by the 
sheriff. 
~The defendant then offered the sheriffs deed, which was 
made in pursuance of the foreclosure sale. The plaintiff ob- 
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: 
jected, because the recitals of the deed did not show by what 
court the order of sale was made. The deed recites, that at 
the June adjourned term, it was ordered, that the sheriff sell 
to the highest bidder at the court-house door, in the town of 
Danville, for cash in hand, on the 4th Monday of October 
next, during the sitting of the Circuit Court, all the right, 
title, and interest of Josiah Whiteside, in, and to the lands 
(describing them) and reciting the mortgage debt, &e. 

Although the court is not named in the recital .by which 
this order of sale was made, it sufficiently appears, that it was 
the County Court, as there was no other court which had jur- 
isdiction to make this sort of summary order, to foreclose a 
mortgage to secure school funds. This objection was not ten- 
able, and the court properly overruled it. 

The plaintiff also objected to the sheriff's deed, because it 
did not recite the day of the month on which the order for 
sale was made. 

The deed recites, that the order was made at the June ad- 
journed term, 1862. 

If it was necessary to ascertain the exact day of the month, 
that might be done by reference to the record, “ td certu mest 
quod certum reddé potest.” 

I think the sheriff’s deed was properly admitted as evidence. 
Judgment affirmed. The other Judges concur. 


Tue Ocroser Term at Sr. Lovts 1s contrnvep 1n VoL. LIV 
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/ {BBREVIATIONS; See Practice, civil—Pleading, 6. 
ACKNOWLEDGMENT; See Conveyances, 2, 3; Sheriffs’ sales, 2, 8. 
ADMINISTRATION. 

1. 


Administrator—Note given by, under mistake as to amount of assets.—Certain 
unauthorized executions had been issued from the Probate Court on behalf of 
the creditors of an estate, against the individual property of an administrator, 
for sums Claimed to be due them by him as administrator. Under the pres- 
sure of threatened levy, and under a mutual misapprehension as to the ex- 
tent and value of the assets in his hands, the administrator gave his individ- 
ual notes for specified sums, payable partly in cash, and partly on time. No 
abatement in the amount of the claims was made, and no compromise effected 
further than the granting of an extension of time. In consideration of the 
notes, the creditors surrendered and receipted for their claims. It afterwards 
transpired that the amount of assets in his hands had been miscalculated and 
over-estimated in the Probate Court, and the amount charged against him was 
reduced accordingly by order of court. Suit having been brought against him 
upon the notes, Held, that the administrator might properly show in defense, 
that the notes were giveu under a mistaken impression of the extent of means 
in his hands; and, that in point of fact, there were no trust assets to which 
plaintiff had a right to look for payment. And semble, that defendant might 
have no claim to the interposition of equity, because of his own negligence, 
except for the fact that the levies on his own property placed him under 
duress.—Smith v. Paris, 274. 

[The above case is not one hinging on a compromise of contested claims 
between parties, where the law or the facts are uncertain. ] 


Administrator's deed—Clerical errors may be corrected.—An administrator’s 
deed, which contains all the recitals as to notice, appraisement, sale, ete., re- 
quired by the statute, (W.8., 98, 23 35, 37) but sets out certain dates which 
are irreconcilable, may be explained and corrected by the introduction of the 
appraisement, report of sale and other like original papers. Such errors are 
merely clerical, and may be corrected by extrinsic evidence.—Moore v. Win- 
gate, 398. 

Adininistration-—Appraisers, oaths of.—An appraisement of property for the 
purpose of administrator’s sale, sworn to by two out of three appraisers, is a 
sufficient compliance with the law. (W.S., 887, 3 6.)—Zd. 


. Administrator—Appraisement—Jurat, ete-—An administrator’s sale is not 


rendered void by reason of the fact that the person taking the affidavit of the 
appraisers subscribes himself as administrator.—Zd. 


. Administrators, suits by— Personal judgments— Contracts by administratorsand 


their sureties —Sess, Acts 1865-6, p. 85—Probate Court, jurisdiction of.—A. as 
administrator of B. sued ©., the administrator of D., and the sureties on his offi- 
cial bond, for breach of a contract entered into by the defendants. The case 
was dismissed and judgment rendered against A. personally for costs. Held, 
that this case was not embraced under Sess. Acts 1865-6, p. 85, giving Probate 
Courts exclusive jurisdiction to hear and determine all suits and other proceedings 
instituted “against executors and administrators, upon any demand against the 
estate of their testator or intestate,” and that a personal judgment against A.was 
not proper, inasmuch as he sued in his representative capacity.—State to use 
+. Maulsby, 500 
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ADMISSIONS ; See Evidence, 1. 

ADVERSE POSSESSION ; See Limitations, 1, 2. 

AGENCY ; See Contracts, 1; Mechanics’ Liens, 1. 

AMENDMENTS; See Practice, civil—Pleading, 5. 

APPEARANCE; See Justices’ courts, 4. 

ARGUMENT OF COUNSEL; See Practice, civil—Trial, 11, 12. 

ASSAULT AND BATTERY ; See Practice, criminal, 11. 

ASSUMPSIT; See Sheriffs’ Sales, 4. 

ATTACHMENT. 

1. Jeofails, Statule of—Practice, civil—Pleadings—Allegations— Attachment 
éond.—A petition on an attachment Lond,which does uot allege that the State 
sues, but sets forth by sufficient averments the tide of B., for whose benetit the 
bond was made, aud who is the real party in interest, and all the acts entitling 
him to recover, must be held good alter verdict—State v. Webster 135. 

2. Justices’ Courts—Pleadings—Attachment—FPlea in abatement—Inaceuracy.— 
In a suit by attachment before « justice, the plea in abatement put the truth of 
the grounds for attachment, as alleged by plaintiff, in issue on the day of the 

* making of the plea instead of on the day the allidavit for an attachment was 
made. Held, this was an inaccuracy committed by the justice, and might 
have been corrected by motion at the proper time, and is no ground for inter- 
ference by this court.—Hamblin v. Dunn, 137. 

3. Attachment, suits by—Courts— When jurisdiction acquired.—In attachment 
causes, the jurisdiction over any given subject matter is obtained by a levy 
thereon of a writ properly issued, [Hardin v. Lee, 51 Mo., 241, affirmed. }— 
Freeman v. Thompson, 183. 

4. Attachment— Delivery bond—Possession of property.—The obligation entered 
into m a forthcoming bond given by defendant in an attachment suit to de- 
liver the property attached according to the orders of the court, is sufficient 
presumptive evidence, without further proof, that the property was “found in 
his possession,” as contemplated by the statute. (W.S., 188, 3 24.) Such a 
bond will warrant summary proceedings by motion against the obligee and his 
sureties. —Hoshaw v. Gullett, 208. 

5. Attachment-—Plea in abatement—Trial on the merits.—In suit began by at- 
tachment, verdict for defendant on the plea in abatement, does not deprive the 
court of its jurisdiction to proceed with the case upon the merits (W. S., 
189, 3 42,) where defendant is a resident of the county, and in the absence of 
evidence to the contrary, such tact will be presumed in favor of the judgmeut.— 
Brackett v. Brackett, 265. 

6. Attachinent—Bond—Non-suit—New bond, ete.—An attachment bond executed 
by A. principal, per B. surety, duly approved by the Clerk of the Court, is not 
an absolute nullity, such as will warrant a dismissal of the suit where plaintiff 
offers to substitute a good and perfect bond in its place.—McDonald & Co., v. 
Fist & Co., 343. 

7. Attachment—Release of property—Judgment in attachnent—Limitations, ete. 
—The cause of action against « sheriff, for losses sustained by his unauthor- 
ized release of attached property pending the trial of the attacliment proceed- 
ings,does not accrue from the date of the release but from that of the judg- 
ment in the attachment suit. The three years limitation commences running 
in his favor from that time.—Lesem, v. Neal, 412. 

See Landlord and Tenant, 3. 

BAILMENT. 

1. Bailment— Deposit with inn-keeper-- What care required.—An inn-keeper who 
gratuitously receives a deposit of valuables, is only responsible in case of 
their loss for gro33 negligence ; ¢@. e. for that omission of care which even the 
most inattentive and thoughtless never fail to take of their own concerns.— 

Wiser v. Chesley, 547. 
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BAILMENT, continued. 


2. Bailment—Deposit—Liability—Onus.—A depositor makes out a prima facie 
ease when he shows a deposit made, and a demand for and refusal of the thing 
deposited. The onus is then upon the depositary to exonerate himself from 
the liability which attached when he assumed the custody of the article.—ZJd., 


BIGAMY ; See Practice, Criminal, 5. ‘ 
BILLS AND NOTES. 


uw 

1. Bills and Notes—Orders— Acceptance, conditional—Contract pending.—The 
acceptance of an order for money, stated therein to be against sums due on a 
pending contract, is a conditional acceptance, and a subsequent breach of the 
contract by the drawer may be a good defense to a suit on such acceptance.— 
Crowell v. Plant, 145. ‘ 

Bills and Notes—Bonds—Purol testimony—Principals—Sureties.—Parol tesg 
timony is admissible to prove who are principais and who are sureties to notes 
or bonds in actions at law.—Mechanics’ Bank v. Wright, 153. 


Presumptions—Payments—Separate credits—Joint debts.—A. was indebted to 
B. on a note made by himself and others, and after the maturity of said note, 
he rendered services for B., who at settlement, paid A. some money. Held, 
that in a suit on said note by B., there was no presumption that A. had paid 
it.—Id. 

Equity—Note, judgment procured on by fraud—Sale and purchase under, 

effect of. —W here the maker of a note, given for the purchase money of land, 
suffered the holder to procure judgment thereon, upon the strength of assur- 
ances from the latter, that he intended to procure judgment merely to secure 
the debt, and that the judgment should be held in aveyance, and the holder 
afterward, without the knowledge or consent of the maker, caused the land 
to be sold under the judgment, and bought it in ; Aeld, that the maker of the 
note might resort to equity to have the sale set aside on payment of the note, 
and other proper relief administered. A title so obtained could stand only as 
security for the reimbursement of the debt.—Wright v. Barr, 340. 
. Notes, suit upon—Loss pending action—Subsequent proceedings.—Where in 
suit before a justice upon a note, the instrument was filed, but lost before the 
trial, plaintiff is not compelled after the loss to proceed as indicated by the 
statute where suit is brought upon a lost note. (W.S., 813, 814, 23 9, 10.)— 
German Savings Bank v. Kerlin and Marks, 382. 


Bills of exchange and promissory notes—Time of payment fixed—Days of 
grace—Statute, construction of. —Bills of exchange and promissory notes, pay- 
able at a day certain, are entitled to three days of grace. (W.S., 216, 317; 
217, 3 18.)—Turk.v. Stahl, 437. 

Bil’s and notes—Surety— Agrgement as to co-surety—Liabilily of surety, ete.— 
Where one becomes surety on a non-negotiable promissory note on the express 
condition that another shall be procured as co-surety, and the latter fails to 
join, the surety will not be liable, although the note is in the hands of a holder 
having no notice of the agreement. As to the surety, while the conditidén re- 
mains unperformed, the instrument is merely an escrow and there is no deliv- 
ery.—Ayres v. Milroy, 516. 

. Bills and notes—Surety— Agreement to obtain co-surety—Notice— Maker, agent 
of surety.— Although a surety upon a note is induced to sign upon the promise 
of the maker that a co-surety shall be joined, yet if nothing on the face of the 
paper imparts notice to the holder or puts him on inquiry as to such agree- 
ment, no fault attaches to the latter, and the surety must run the risk of the 

fraud of his own agent. Per Napron, J., Saerwoop, J., Concurrine.—-/d. 
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BILLS AND NOTES, continued. 

9. Notary’ public—Notice to indorser—Due diligence, what amounts to—A 
notary public not knowing the residence of an indorser, on the day of protest 
made inquiry at the bank in St. Louis, where the note was payable, and at the 
place of business of another indorser, and examined the City Directory to as- 
certain the residence, but without success. He thereupon placed the notice in 
the city post office. The evidence showed, that other indorsers could have 
given the desired information, and that one of them lived in East St. Louis, im- 
mediately across the river. He/d, that it was the duty of the notary, to in- 
quire at least of all the parties to the note, if accessible; and that he might 
have prosecuted his inquiries for that purpose for several days ; that there was 
no search made, such as the law requires, and that putting the notice in the 
post office, under the circumstances, amounted to nothing.—Gilchrist v. Don- 
nell, 591. 

10. Notice to indorser—Residence—Presumption as to service of notice must be 
made, how.—There is no presumption, that an indorser resides in the town or 
city where the bill or note is made payable. If such be the fact, notice can- 
not be served by depositing it in the post office ; but the service must be per 
sonal, or by leaving it at the usual place of business of the indorser, or with 

« his family at his domicile.—ZJd. 

See Husband and Wife, 3. 

BOND—APPEAL,; See Justices’ Courts, 3. 

BOND—ATTACHMENT; See Attachment. 

BOND, INDEMNITY ; See Replevin, 2. 

BOND, RAILROAD ; See Railroads, 

BURDEN OF PROOF; See Bailment, 2; Practice, criminal, 9. 


Cc. 


CATTLE ; See Reiiroads, 9. 
CERTIORARI; See Court, Kansas City Common Pleas; Officers, 4. 
CONDEMNATION ; See Railroads, 3, 4, 5; Springfield, City of, 1, 2, 3. 
CONFLICT OF LAWS; See Female Suffrage. 

CONSTITUTION OF MISSOURI; See Female Suffrage, 1; Special Judges, 1; 

Statute, construction of, 9. 

CONSTITUTION OF UNITED STATES ; See Female Suffrage, 1. 

CONTRACTS. , 

1. Contracts—Subscription, suit upon—Agency—Qui facit, etc.—A, subserip- 
tion paper embodied the following clause: “The undersigned agree to pay to 
A. B., the sums set opposite our names as a ‘bonus’ to induce him to complete 
the Southern Hotel in such manner as may be determined by the directors of 
the company, and A. B.” In suit by the assignee of the paper against a sign- 
er, for the amount of his subscription ; Aeld vo defense to the suit, that A. B. 
by parment of a certain sum procured the work to be done by others.—South- 
ern Hotel Co, v. Chouteau, 572. 

See Bills and Notes; Forcible Entry and Detainer, 8,4; Landlord and 
Tenant; Mechanics’ Liens, 1; Partnership; Railroads, 7, 8. 

CONVEYANCES. 

1. Conveyance—Land—Description of property—Repugnancy.—Whenever ma- 

terial or permanent objects are embraced in the calls of a survey or deed, 

these have absolute control, and a call may be rejected for inconsistency, 
when description enough still remains to ascertain and describe the land with 

certainty.—Cooley, v. Warren, 166. 
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CONVEYANCES, continued. 

2. Deeds—Acknowledgment— Wife's fee— Relinquishment of dower.—Where the 
only defect in a certificate of acknowledgment is, that it includes a clause re- 
linquishing the wife’s dower, the acknowledgment is sufficient to carry her fee 
in the land.—Miller v. Powell, 252. 

8, Acknowledgments—Officer de facto—Collateral proceedings—An acknowl- 
edgment taken before a de facto officer is good and sufficient in a collateral 
proceeding, although there may have been a defect in his commission.—Ham- 
ilton v. Pitcher, 334. 

4. Conveyance to A.and her children—Title of A.—Where a conveyance was 
made to M. W. P. and her children, “and to their heirs and assigns forever,” 
held, that she and her children in esse took as tenants in common, and that 
she and her husband had power to convey her interest by mortgage. The 
number of such children could be ascertained, and the maxim would apply, 
“Id certum est, quod certum reddi potest,” —TId. 

5. Deed—Execution of power—Intendment.—If from the language of a deed it 
is plain either by a reference to the power or otherwise, that it was intended 
to be made in the execution of a power, it will make the execution valid and 
operative —Turner v. Timberlake, 371. 

6. Will—Life estate—Power contained in—Deed—Execution of power.—Where 
by the provisions of a will a life estate in certain land was conferred upon the 
wife with power to alienate the same during her life, her deed of the land 
embodying a copy of the will, and alleging that the deed is executed “in con- 
sideration of the provisions of the will’? sufficiently shows the intention of 
the grantor to execute the power contained in the will.—/d. 

7. Notary’s certificate— When need not express itself as under seal_—Where an 
actual seal of office is affixed to a notary’s certificate, it is not rendered in- 
valid by the failure of the officer to declare either in the testimouium or in 
the body of the certificate that it was attested by his seal.—Clark v. Rynex, 
380. 

8. Married women—Title—Equity, ele—The title of a married woman to real 
estate, can only be divested by proceedings in equity.—/d. 

9. Lands and land titles—Condition broken, entry, elc—Where the grantee in a 
conveyance performed no part of the condition or consideration without 
which the deed was not to vest title, no formal entry for condition broken 
would be necessary on the part of a grantor who had remained all the time 
on the land.—Moore v. Wingate, 398, 

10. Conveyances—Condition broken—Entry for transfer—Chancery— Proceed- 
inas in, when proper.—The grantor in a deed made on condition, may, after 
entry for condition broken, transfer the estate to a third party; or he may 
convey where the estate was only to vest on the performance of a condition 
which remained unperformed. And the transferee in such case, having a plain 
remedy at law, must resort to ejectment to dispossess the grantee in the orig- 
inal deed, and cannot invoke the aid of Chancery, unless where defendant-in 
maintaining his claim would be shown to be throwing a cloud on his title.—Jd, 


11. Lands and land titles--Conveyances by parol.—Since the adoption of the 
common law in this State, conveyances of land cannot be made simply by 
parol.—Chapman v. Templeton, 463. 

See Administration, 2; Husband and Wife, 2, 4, 5, 7; Mortgages and Deeds 
of Trust; Sheriff's Sales, 1, 2, 3, 5, 6, 9. 
CORPORATIONS; See Mechanics’ Liens, 1; Municipal Corporations ; Practice, 
civil—Trials, 15; Railroads, 1. 

COSTS. 

1. Costs-—Judgment for—Prevailing party.—In a suit brought in equity by the 

mortgagor against the mortgagee, for proceeds el:arged to have been realized 

by defendant from a fraudulent sale of the property, where the court finds the 
facts to be as charged, and the mouey to be due plaintiff, but further ascer- 
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COSTS, continued. 
tains that the same is less than the debt secured by the mortgage, and orders 
the sum found to be due plaintiff to be entered as a credit upon the mortgage 
debt. Held, that within the meaning of the statute, (W.S., 343, 2 6,) plaintiff 
is the prevailing party, and the court properly enters judgment in his favor for 
costs.—Hawkins v. Nowland, 328, 

See Jury, 1; Witnesses, 1. 
COUNTER-CLAIM ; See Practice, civil—Pleading. 
COUNTIES. 


1, Statutes, construction of—Organieation of counties into municipal townships 
Acts of March 18, 1872, and March 24, 1873.—The act of March 24, 1873, 
was not designed to interrupt the continuity of the act of March 18, 1872, so 
as to avoid or annul proceedings under it. The act of 1873 must be construed 
as a continuation of the act of 1872, both relating to the organization of coun- 
ties into municipal corporations, the — being designed to correct supposed 
defects in the latter.—State, ez rel. v. Vernon County, - 128. 


. Statutes, construction of —Repeal—Acts done under.—Acts done under a law 
are not rendered nugatory by the repeal of that law. (W. S., 895, 3 5.—Jd. 


COURT, CAPE GIRARDEAU COMMON PLEAS. 


1. Cape Girardeau Court of Common Pleas, jurisdiction of —Equity.—The 
Cape Girardeau Court of Common Pleas has jurisdiction of equitable actions 
(Sess, Acts, 1853, p. 81.)-—Fulenwider v. Fulenwider, 439. 


2. Cape Girardeau Court of Common Pleas—Jurisdiction—Mechanics’ liens—- 
Statute, construction of.—The Cape Girardeau Court of Common Pleas has 
jurisdiction of actions for the enforcement of mechanics’ liens. [Sess. Acts 
1853, p. 81, 3 1.]—Roth v. Tiedeman, 489. 

COURTS, CIRCUIT; See Records, 1. 

COURT, KANSAS CITY COMMON PLEAS. 

1. Certiorari, writ of-—Kansas City Court of Common Pleas.—Since the act of 
1859, (Sess. Acts 1859-60, p. 10,) the Clerk of the Kansas City Court of Com- 
mon Ple a3 has had authority to issue the writ of certiorart. —Hopkins v. Sei- 
ger, 232 

COURT, LAF AYETTE COMMON PLEAS;; See Justices’ Courts, 2. 

COURT, POLK COUNTY CIRCUIT. 


1. Statute, construction of—Circuit Court of Polk county—Chenge of terms— 
Return of writs —The act of Jan. 26, 1864, changing the time of holding the 
Polk Circuit Court, did not require the writs already issued to be returned for 
correction as to the time of holding court, but made such writs returnable by 
force of the law to the substituted terms of court.—Freeman y. Thompson, 
183. 

COURT, PROBATE; See Administration. 

COURT, SUPREME ; See Practice, Supreme Court ; Quo Warranto, 1, 3. 

CRIMES AND PUNISHMENTS. 

1. Crimes and punishments—Rape—Passive policy—Half-way measures.—The 
crime of rape can only be committed where there is on the part of her on 
whom the attempt is made, the utmost reluctance, and the utmost resistance. 
A passive course of conduct, or slight resistance is not sufficient, there must 
be no consent, however reluctant.—State v. Burgdorf, 65. 

2. Offenses—Association with thieves, aiding and abetting—Individual morality 
—Public protection.—An individual may associate with thieves, &c., without 

being guilty of any offense, for itis not the business of the legislature to keep 

guard over individual morality; but if such person so associates with a design 
to aid, abet or promote, or in any way assist, the parties charged with, or sus- 
pected of, being thieves, prohibitory legislation may be applied, not to correct 
the evil consequences which such association may bring on the individual, but 
to protect society from actual or anticipated breaches of law.—City of St. Louis 
v. Fitz 582. 
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CRIMES AND PUNISHMENTS, continued, 
3. Ordinances—St. Louis, Cily of—Associating with thieves—Validity of. —The 
ordinance of the city of St. Louis, (City Ord., Chap, 20, Art. 4, 3 1,) prohibit- 
ing the “ knowingly associating with persons having the reputation of being 
thieves and prostitutes,” is void as invading the right of personal liberty. Prr 
Suerwoop, Juper, Concurrine.—/d. 

See Practice, criminal. 
CRIMINAL LAW ; See Crimes and Punishments ; Practice, criminal. 
CROPS ; See Forcible Entry and Detainer, 3, 4; Landlord and Tenant, 2. 
CURATORS; See Guardian and Ward. 


DAMAGES. 


~ 


cr 





1. Damages—fersonal injuries—Negligence—Owner of land—Liability of — 
The owner or occupant of real property is bound, so far as he may be able to 
do so by the exercise of ordinary care, to keep it in such condition that it will 
not, by any insufficiency for the purpose to which it is put, injure any passer- 
by; and he is bound also to use care aud diligence to keep the premises in a 
safe condition for the access of persons who come thereon by his invitation 
express or implied for the transaction of business. But he isnot bound to make 
the land or buildings thereon, safe for any purpose which is unlawful or im- 
proper, or for which he could not reasonably anticipate that they would be 
used, or for which they obviously were never designed. A mere passive ac- 
quiescence on the part of the owner or occupant in the use of real property by 
others, does not involve him in ary liability to them for its unfitness for such 
use. No duty is imposed upon the owner or occupant, to keep hia premises in 
a suitable condition for those who come tliere solely for their own convenience 
or pleasure, and who are not either expressly invited to enter, or induced to 
come upon them by the use for which the premises are appropriated§and oecu- 
pied, or by some preparatory adaptation of the place for use by customers or 
passengers, which might naturally and reasonably lead them to suppose that 
they might properly and safely enter.—Straub v. Soderer, 38. 

. Damages—Streets, repair of —Negligence.—Municipal corporations are bound 

to keep their streets in a reasonably safe condition. Failing to do so, they will 

be liable for all injuries resulting from their negligence. —Bassett v. City of St. 

Joseph, 290. 

Damages—Streets—Excavations bordering on—Liahilities of cities for dam- 

ages, etc.—The liability of munfcipalities for damages caused by excavations is 
not restricted to cases where they actually extend into the street ; if travel 
is thereby rendered dangerous, the authorities are equally bound to protect the 
public, whether they encroach on the highway or not. Aud the city is bound 
for damages resulting from neglect of proper precautions, even though the ex- 
cavations were not made by its own agents, provided, it had received due no- 
tice of the existing facts.—Jd. 

Cities— Excavations—Dangerous condition of streets—Neglect of city to re- 
patr—Contributory negligence—Kick of a mule, etc.—In a suit against a city to 
recover damages for injuries caused by plaintiffs falling into an excavation ad- 
jacent to a market place, where it appeared that the authorities were notified 
of the dangerous condition of the thoroughtare, and took no steps to guard 
the public from accident, and the evidence showed that plaintiff at the time 
of the casualty, was exercising ordinary care and prudence, plaintiff would be 
entitled to recover, although it further appeared, that the primary cause con- 
tributing to the injury was the attempt. of a mule to kick plaintiff, and that 
in avoiding this peril, he fell or jumped into the excavation.—Jd. 
Cities—Streets to be kept in repair to what extent—Streets opened.—City authori- 
ties are only’ bound to keep such streets, and such parts of streets in repair, as 
are necessary for their convenience and use of the traveling public. When a 
street is opened for use, it should be put in a reasonably safe condition.—Jd 
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DAMAGES, continued. 

6. Damages-—Cities— Excavations unlawfully extending into streets—-Variance -~ 
In a suit against a municipal corporation for damages caused by plaintiff’ s fall. 
ing into a cellar adjacent to a public street, where the petition charged, that 
the excavation was unlawfully permitted to extend into the street ; but the ev- 
idence showed, that it was not unlawful per se, but became unlawful only in 
event that it was unlawfully permitted to remain without protection ; held, 
that the petition was good alter verdict, notwithstanding such variance.—Jd. 

7. Damages—Railroads, negligence of—Fire kindled from locomotive—Pre- 
sumption—Speculative damages.—W here grass is set burning by fire escapi ng 
from a locomotive, and the owner sues the company, negligence on the part 
of deferdant will be presumed from the escape of tlie fire, and it devolves upon 
it, in order to rebut this presumption, toshow that proper and safe locomo- 
tives and engines were used, and were conducted by the servants of the com- 
pany in a proper and safe way. In such case the damages claimed would not 
be held too remote or speculative, although the property consumed was sepa- 
rated from the track by a strip of ground forty or fifty yards wide, where the 
plat was covered with dry grass and other cumbustible matter.—Clemens v. 
H. & St. J. R. R. Co., 366. 

8. Damages, remote or proxzimate—Issue as to, how disposed of —Instructions.— 
Were doubt arises as to whether damages are proximate, or speculative and 
remote, the issue should be presented to the jury by proper instructions.—ZJd. 

. Damages—Railroads— Contributory negligence— Allegations as to.—In a suit for 
damages against a railroad company the petition need not allege, that plaintiff 
was at the time exercising due care, and not guilty of negligence contributing 
to the injuries received.—Loyd v, H. & St. J. R. R. Co., 509. 3 
10. Damages--Railroads—-Jumping from train while in motion.—In a suit against 

a railroad company to recover damages for injuries sustained by plaintiff in 
getting from the platform of the car upon that of the depot, the evidence 
showed, that the train stopped at the station only a minute; that during that 
time plaintiff's little child alighted; that plaintiff followed without delay, but 
after the train was in motion, and received her injuries in consequeuce of 
jumping from the train. Held, that plaintiff would not be barred of recovery 
by the fact, that she jumped from the train while in motion.—ZJd. 

11. Damages——Excessive— Remittitur, ete--Where the sum recovered as damages 
was reduced by remittitur to an amount satisfactory to the Judge who tried the 
cause, this court will not interfere —/d. 

12. Damages, suit for—Surgeons called in to ascertain extent of injuries.--The 
proposal of counsel in a damage suit, to have surgeons called in during the 
progress of the trial to examine plaintiff as to the extent of his injuries, is 
unknown to the law, and the court has no power to enforce such an order, Jd. 

See Landlord and T. 3; Municipal Corporations, 6, 7 ; Railroads, 7, 8,9, 10. 

DEPOSITIONS ; See Practice, civil—Trials, 9. 

DESCRIPTION ; See Conveyances, 1; Sheriffs’ Sales, 5, 6. 

DISTURBING RELIGIOUS WORSHIP; See Practice, criminal, 17. i 

DIVORCE. 

1. Divorce—Judgment—Entries nune pro tune.—Section 10 of the statute touch- 
ing Divorces (W. S., 535) does not prevent nune pro tune entries, at a subse- 
quent term, of the actual judgment or order that was made in the case but in- 
correctly entered on the records.—Moster v. Moster, 326. 

2. Practice, civil—Actions in rem—Divorce.—A divorce suit is «a suft in rem, 
and the ves is the status of the plaintiff in relation to the defendant.—Ellison 
vy. Martin, 575. 

8. Practice, civil—Publication—Non-Appearance— Divorce—Judqment in rem— 
Query.—W hether in a divorce suit by publication, not followed by appear. 
ance, property can be brought before the court by describing it in the petition, 
and demanding a judgment in rem for alimony ?—/d. 

DOLLAR SIGN ; See Practice, civil—Pleading, 6. 
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EJECTMENT. 

1. Hjectment— Matters dehors the record not to be inquired into.—Matters not ap- 
pearing on the face of the record cannot be inquired into collaterally in suit 
of ejectment.—Hardin v. MgCanse, 255. 

2. Exrecution—Death of one defendant in—Issue of against survivor, effect of. — 
In ejectment brought by the purchaser at execution sale, his title would not 
under the Statutes of 1855, (p. 741, @ 20 and p. 905, 3 18,) be defeated by the 
fact that oue of the parties, against whom the execution issued, had died be- 
tween the date of the judgment and that of the execution, where it appeared 
that the property levied on and sold was that of the survivor, Under that 
statute the execution although irregular would not be void.—/d, 


3. Hjectment—Possession— Title in wife.—In order to show himself entitled to 
possession of land, party may prove title in his wife.—Bledsoe v. Simms, 305. 

4. Husband and wife—Her lands—Ejectment against—Who defendant.—The 
husband is entitled to the possession of the wife’s fee simple lands, and he is 
the proper and only party to be made defendant in a suit for lands claimed to 
belong to her.—ZJd. 

5. Hjectment--Prior possession short of statutory bar, will prevail when.—In ac- 
tions of ejectment, where no title appears on either side, the prior possession 
of plaintiff, though short of the statutory bar, will prevail over a subsequent 
possession of defendant, which has not ripened into a title, provided, that the 
prior possession be under claim of right, and not voluntarily abandoned. In 
such a case it must appear that the defendant is a mere trespasser; and that 
he or those under whom he claims, or from whom he obtained possession, en- 
tered upon the actual or constructive possession of the plaiutiff.—ZJd. 

See Sheriffs’ Sales, 6. 

ELECTIONS. 

1. Hlection—Ballots, not numbered cannot be counted—Const. of Stat.—The pro- 
vision of the statute concerning Elections (W. S., 566-67), that all ballots 
cast shall be numbered, and that ballots not numbered shall not be counted, is 
not merely directory but mandatory. And an officer, elected by votes not 
numbered as required by that stature, will, on contest raising that issue, be 
held to have forfeited his electiou.—West v. Ross, 350. 

See Officers, 5, 6, 7. 

EQUITY. 

1, Equity— Mortgage—Misdescription of land—Sale—Bill by purchaser to cor- 
rect the description in the mortgage.—-A purchaser under a mortgage cannot 
come into equity, requesting that other property, in the place of that sold and 
purchased, be subjected to his purchase on the ground, that by mistake the 
mortgage covered different property from that intended.—Schwickerath v. 
Cooksey, 75. 

. Equity— Mortgage—Misdescription of land—Sale—Bill by purchaser to cor- 

rect the description in the mortgage—Privies.—Equity will entertain a bill by a 

purchaser under a mortgage, requesting that other property, in the place of 
that sold and purchased, be subjected to his purchase, on the ground, that by 
mistake the mortgage covered different property from that intended,—as be- 
tween the original parties and their privies. Per Apams, Jungs, dissenting,— 

Napron, Juper, coneurring.—/d. 

Equity—Note, judgment procured on by fraud—Sale and purchase under, 
effect of. —Where the maker of « note, given for the purchase money of land, 
suffered the holder to procure judgment thereon, upon the strength of assur- 
ances from the latter that he intended to procure judgment merely to secure 
the debt, and that the judgment should be held in abeyance, and the holder 
afterwards, without the knowledge or consent of the maker, caused the land 
to be sold under the judgment, and bought it in; Aeld, that the maker of the 
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EQUITY, continued. 
note might resort to equity to have the sale set aside on payment of the note, 
and other proper relief administered. A title so obtained could stand only as 
security for the reimbursement of the debt.—Wright v. Barr, 340. 

See Conveyances, 8, 10; Judgments, 2; Mortgages and Deeds of Trust; 
Practice, civil—Trials, 8. . 

ERROR, WRIT OF; See Practice, civil—Appeal. 

ESTOPPEL. 

1, Estoppel—Privies.—Privies in blood, in estate, or in law, are estopped from 
litigating that which is conclusive upon him with whom they are in privity. — 
Cooley v. Warren, 166. 

See Trusts and Trustees, 1. 

EVIDENCE. 

1. Evidence—Admissions of deceased persons as to resulting trusts.—Testimony 
as to verbal admissions of persons, since dead, is to be received with great cau- 
tion, and whenever it is attempted to prove resulting trusts by virtue of such 
admissions, the testimony must be clear, strong and unequivocal, and leave no 
room for doubt in the mind of the chancellor, as to the existence of such a 
trust. And the admissions should be supported by other circumstances going 
also to show the existence of the trust.—Ringo v. Richardson, 385. 

See Attachments, 4; Bailment, 2; Husband and Wife, 1, 6, 7; Practice, civil 
—Trials, 7, 9, 10; Practice, criminal, 9, 10; Sheriffs Sales, 2, 8, 5, 6; 
Swamp lands, 1, 2; Wills, 2, 3; Witnesses, 2. 

EXCEPTIONS; See Practice, civil—Appeal ; Practice, criminal, 13. 

EXECUTION, 

1. Excculion— What estate vendible under—Purchase— Possession—Specific per- 
formance.—The purchaser of land, who has paid the purchase money and taken 
possession, has an estate therein which is vendible on execution, notwithstand- 
ing the fact that by mistake the deed described other land. And the pur- 
chaser at the execution sale will succeed to all the rights which the judgment 
debtor had, to sue the original grantor for specific performance or reforma- 
tion.—Morgan v. Bouse, 219. 

2. Execution—Death of one defendant in—Issue of, against survivor, effect of — 
In ejectment brought by the purchaser at execution sale, his title would not, 
under the Statutes of 1855, (p. 741, 3 20 and p. 905, 3 18,) he defeated by the 
fact that one of the parties, against whom the execution issued, had died be- 
tween the date of the judgment and that of the execution, where it appeared 
that the property levied on and sold was that of the survivor. Underthat * 
statute the execution, although irregular, would not be void—Hardin v. Me- 
Canse, 255. 

See» Garnishment, 1; Judgment, 1; Land and Land Titles, 1, 2; Sheriffs’ 
Sales, 1. 


F. 


FEMALE SUFFRAGE. 

1. Laws, conflict of--Constitution of Missouri—Registration laws—Constitu- 
tion of the United States—ljth Amendment.—There is no conflict between the 
Constitution of the State and the registration laws, restricting the right of 
voting to male citizens, and the Fourteenth Amendment to the Coustitution 
of the United States.—Minor v. Happersett, 58. 

FIXTURES; See Mechanics’ Liens, 3. 

FORCIBLE ENTRY AND DETAINER. 

1. Forcible entry and detainer—Possession of defendant—Demand,etc.—To sus i 

tain an action for forcible entry and detainer, defeudant must be in actual pos- 
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FORCIBLE ENTRY AND DETAINER, continued. 
session of the premises, or a part thereof, at the institution of the suit. To 
sustain such action, no prior demand for the possession need be made.—De- 
Graw v. Prior, 313. 

2. Forcible entry and detainer— What possession necessary to maintain.—To es- 
tablish the possession necessary to maintain forcible entry and detainer, plain- 
tiff need only show that Me entered the premises with a view to holding pos- 
session, and that his purpose was lawful. A subsequent merely temporary 
absence will not deprive him of his right. He must be in actual possession ; 
but may be so either in person or by his agent.—Jd. 

. Forcible entry and detainer—Landlord and tenant—Cr ops— Tenants in com- 
mon.—By written agreement A. leased, let and rented his land for 
three years to B., to be surrendered up by B. at the end of the term. A. was 
to furnish all the teams necessary, and the first year all the seeds and farming 
utensils, and for the rest of the time half the seeds, and B. for his care of the 
pl ice, &e., was to have one-half of the products of the land. B. went away, 
leavjng his agents in possession, and upon his return, during the continuance 
of the lease, x prevented him from taking possession of the land. B. brought 
an action of forcible entry and detainer against A. He/d, that by this agree- 
ment, B. was the tenant of A., and that they were tenants in common of the 
crops; that, there being no evidence of abandonment or surrender, B. was en- 
titled to the possession of the land.—Johnson v. Hoffman, 504. 

4, Forcible entry and detainer— Recoupment.—In an action of forcible entry and 
detainer, the defendant cannot set up a breach of the contract of ‘letting by 
way of recoupment.—Jd. 

FRAUD; See Equity, 8; Frauds, Statute of. 

FRAUDS, STATUTE OF. 

1. Frauds, statute of —Goods worth over $30—Contract of sale, when not admissi- 
ble in evidence.—A contract of sale of goods, worth over $30, is not admissi- 
ble in evidence, unless the buyer accepted part of the goods sold, and actually 
received the same, or gave something in earnest to bind the bargain, or in part 
payment, or unless some note or memorandum in writing be made of the 
bargain, and signed by the parties or their agents lawfully authorized. [W. 8., 
657, 3 6 |—Delventhal v. Jones, 460, 


FRAUDULENT CONVEYANCES, 

. Fraudulent Conveyances—Personal property—Mortgages—Sale, bill of—Pos- 
session.—In an action for the recovery of specific personal property by A. 
against D., it appeared that C. mortgaged this property to A., which mortgage 
was acknowledged and recorded. C. made a bill of sale of the same property 
to B., which was only intended to be a mortgage. This bill of sale was made 
after the first mortgage, but before the mortgaye was acknowledged or. record- 
ed. The bill of sale was not acknowledged. C. remained in possession of the 
goods, but some months afterwards, and after the mortgage was recorded, B. 
took possession and sold the property to D. Held, that A. was entitled to re- 
cover the property from D.—Balke v. Swift, 85. 


G. 


wo 


— 


GARNISHMENT. 

1. Execution—Garnishment under—Interrogatories filed by plaintif—Prior 
execution—Payments.—W here plaintiff in an execution causes interrogatories 
to be filed and garnishees to be summoned, it is error for the court to order 
money, paid into court under those proceedings, to be turned over to the 
plaintiff on a prior execution against the same defendant; plaintiff in the first 
execution not having ordered interrogatories to be filed, or garnishees sum- 
moned, And semble, that no such steps can be taken on an execution by the 
sheriff without directions of plaintiff —Pritchard v. Tovle, 356. 

GOVERNOR; See Officers, 2. 


GRACE, DAYS OF; See Bills and Notes, 6. 
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GUARDIAN AND WARD. 

1. Curators—Statutes of 1855, construction of—New bond filed on order of the 
County Court—Liability of securities —Under the Revised Statutes of 1855, 
[825, 2 18; 119, 3 36; 120, 33 39, 40, 41,] the giving of other or further se- 
curity by a curator, as ordered by the County Court on its own motion, does 
not relieve the first bondsmen from any liability, but only operates as addi- 
tional security; semble, that it would render both sets of securities equally 
liable as between themselves.—State v. Fields, 474. 


HABEAS CORPUS; See Officers, 3, 4. 
HUSBAND AND WIFE. 


1. Husband and wife—Married women as witnesses—Construction of statute.— 
Section 5 of the statute concerning Witnesses, (W. S., 1373) holding married 
women incompetent to testify as to admissions and conversations of their hus- 
bands, was intended to apply to all cases, whether the husband was a party er 
not.—Moore v. Wingate, 398. 


2. Husband and wife—Separate estate— What words create.—Where by deed, or 
by decree of a court of equity, property is conveyed to a trustee “for the 
sole, separate and exclusive use, benefit and behoof” of certain parties, some 
of whom were unmarried females, such deed or decree creates a separate es- 
tate in such females, free from the control of any future husbands.—Metropol- 
itan Bank v. Taylor, 444. 


3. Husband and wife—Separate estate—How charged.—The separate estate of a 
murried woman is liable for notes executed by her.—/d. 


4. Husband and wife—Separate estate-Deed, language of.—In order to exclude 
the jus mariti in an estate conveyed to a woman, the expression in the deed 
of the intention to do this, must be clear and unequivocal. Per Sxerwoop, 
JoupGs, pIssentine.—ZJd. 

5. Husband and wife—Separate estate— Deed, language of —Decree, reforming 
deed— Petition, uncontradicted allegations of.—Property was conveyed to A. 
in trust for his wife B., and their children, C. D. and E., the said cestuis gue 
trust were to have, hold and enjoy the same, with all the rights, improve- 
ments, &c., separate from said A., “ their respective husband and father, as 
their sole, individual and exclusive property;” and the rents, profits and 
moneys accruing from the disposition of the property, or any part thereof, 
the said trustee was to pay over to the cestuis que trust, or their order, Alter- 
wards a petition was filed to correct the deed, (B. was dead,) and give the 
trustee greater power of sale, which error in the deed was alleged to be the 
fault of the scrivener and to let iu children subsequently born. The deed was 
corrected by the court. In the petition, whose allegations were not denied, C. 
and D. were alleged to have been under ten years of age, and E. only six 
months old, at the date of the deed. Held, that the deed, the decree, and the 
undenied allegations of the petition must be construed together, and that the 
husband of E. is not excluded from his marital rights in the interest of E. in 
this property.—Zd. 

6. Witnesses—Competency of husband when joined with wife-—Where husband 
and wife are joined as parties, the testimony of the husband is inadmissible. 
Sections 1 and 5 of the Witness Act (W. S., 1372-3) uo not render him com- 
petent.—Paul v. Leavitt, 595. 

7. Married woman— Estate of —Deed vesting title in her— Separate estate, created 
how—Parol evidence as to deed.—A deed to a married woman merely vesting 
in her a title in fee, but containing no provisions excluding the marital rights 
of the husband, will not create in her a separate estate which can be charged 

for her debts. And in suit for that purpose, testimony, showing, that the 

money of the wife paid for the lands; that the deeds were taken in her name 
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HUSBAND AND WIFE, continued 


in consequence; that her husband always acted as her agent in buying and 
selling lands, etc., would be incompetent, as having the effect of varying the 
terms of the deed by parol testimony.—Jd. 


See Conveyances, 2, 8; Divorce; Ejectment, 3, 4. 


INFANTS; See Guardian and Ward. 

INNKEEPER ; See Bailment, 1. 

INSANITY; See Practice, criminal, 9. 

INSTRUCTIONS; See Damages, 8; Practice, civil—Trials; Practice, criminal, 
10. 


INSURANCE DEPARTMENT ; See Insurance, Fire, 1. 
INSURANCE, FIRE, 
1, 


Insurance companies—Action by superintendent—Statement by company— 
Averment as to penalty—ZJnsurance act, 3 43.—Iu proceedings brought at the 
instance of the superintendent of insurance, against a fire aud marine in- 
surance company, for violating 3 23, Art. III, of the insurance law, (W. S., 769,) 
where the petition uses the language of the statute in describing the state- 
ment required to be filed, and charges that said statement was not made and 
filed “as required by the law,” such averment does not render the petition bad 
on motion in arrest. It is not incumbent on plaintiff to show what the state- 
ment is required to contain. The requirements of that statute will be judicially 
noticed. For failure to comply with 3 23, plaintiff is entitled to the penalty 
of $500 named in @ 43. (State v. Matthews, 44 Mo., 523.)-. State v. Case, 


246. 
INTERPRETATION - See Practice civil—Trials, 10. 


J. 


JEOF AILS. ‘ 
1, 


Jeofails, statute of —Mechanic’s lien—Date of furnishing supplies.—In a suit 
on a mechanic’s lien, the petition stated, that on a certain day, and within six 
months after furnishing the supplies, the plaintiff levied his lien, and the ex- 
hibit to the petition stated the dates and the items. He/d, this was sufficient 
after verdict.—Jones v, Shaw, 68. 

Jeofails, Statute of-—Practice, civil—Pleading—-Allegation—-Attachment 
bond.—A petition on an attachment bond, which does not allege that the State 
sues, but sets forth by sufficient averments the title of B., for whose benefit 
the bond was made, and who is the real party in interest, and all the facts 
entitling him to recover, must be held good after verdict.—State to use v. 
Webster, 135. 


. Jeofails, Statute of—Petition—Averments omitted— Verdict.—When the ne- 


cessary averments are omitted in the petition, such defect is not cured after 
verdict by the statute of amendments.—Town of Cliuton v. Williams, 141, 


. Jeofails, statute of —Judgment by default—Reversal— What errors cured.—A 


judgment by default cannot be reversed, impaired, or in any way affected, by 
reasun of the omission of any allegation or averment, which would have ren- 
dered the petition demurrable, nor for the omission of any allegation or aver- 
ment, without proving which, the triers of the issue ought not to have given a 
verdict.—Robinson v. Mo, R. Construction Co., 435. 


JUDGMENT. 
1. Judgment—Irregularity in—Ezxecution—Motion to quash.—Where a court 


has power to render judgment, any mere irregularity in the proceedings may 
be reached by appeal, or direct proceedings to vacate the judgment, but not 
by a motion to quash the execution.—Brackett v. Brackett, 265. 
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JUDGMENT, continued. 

2. Practice, civil—Judgment made final at return term on bill in chancery, may 
be set aside at next term, when.—In counties where there are only forty thou- 
sand inhabitants, or the number is less, a judgment on a bill in chancery ren- 
dered for want of answer, and made final at the same time, may be set aside 
at a subsequent term; and the court may in the exercise of a sound discre- 
tion permit the defendant to plead over.—Dougherty v. St. Vincent’s College, 


JUDICIAL SALES; See Equity, 3. 

JURISDICTION ; See Administration, 5; Attachment, 3 ; Court, Cape Girardeau 
Common Pieas, 1,2; Notice, 2,3; Practice, criminal, 6; Quo Warranto, 
1; 


579. 


See Attachment, 7; Divorce, 1 ; Equity, 3 ; Jeofails, 4; Notice, 2,3; Prac. 
tice, civil, 1; Practice, civil—Appeal, 3, Practice, Supreme Court, 1, 


JURY. 


1, Juries—Board and lodging of —County, liability of.—When a county is liable 
for the proper costs of a trial, it is liable for the board and lodging of the 
jury therein, provided by the sheriff in pursuance of the order of .the court.— 
Watson v. Moniteau County, 133, 

2. Jury of six men— Waiver—Motion in arrest.—Where a cause is tried by a 
jury of less than twelve men, unless the full panel be expressly waived by en- 
try of record, that fact may be taken advantage of by motion in arrest. In 
such case no exceptions to the panel need be saved at the trial—Cox and 
Slingsby v. Moss, 432. 

JURY; See Officers, 4; Practice, civil—Trials, 11, 12, 13; Practice, criminal, 12; 

Springfield, City of, 2. 





10; Wills, 1. 


Railroads, 9. 


JUSTICES’ COURTS. 


1. Justices’ courts—Pleadings—Attachment— Plea in abalement—Inaccuracy.— 
In a suit by attachment before a justice, the plea in abatement put the truth 
of the grounds for attachment, as alleged by plaintiff, in issue on the day of the 
making of the plea instead of on the day the affidavit for an attachment was made. 
Held, this was an inaccuracy committed by the justice, and might have been 
corrected by motion at the proper time, and is no ground for interference by 
this court.—Hamblin v. Dunn, 137. 


. Justices’ courts—Appeal—Lafayette County.—Nothing in the acts relating to 
Lafayette Court of Common Pleas requires, that an appeal from a justice of 
that county should be taken to that court instead of the Lafayette Circuit 
Court, when the term of the former began soonest after the date of granting the 
appeal.—Smith v. Shore, 273. 
Justices’ courts—Defauli—Appeal—Motion for new trial—Dismissal of judg- 
ment for costs.—An appeal from a justice is properly dismissed, where appel- 
lant suffered default before the justice, and filed no motion to set the same 
A further judgment in such case in the Circuit Court, against the appel- 
lant and his sureties on the appeal bond for costs, is a nullity so far as the 
surety is concerned; but not such an error, as to reverse the judgment of dis- 
missal.—Smith v. St. L., K. C. and N. R. R. Co., 338. 
. Justices’ courts— Voluntary appearance— Waiver of notice.—The voluntary 
appearance of parties in a justice’s court waives all defects in process, as e. g. 
notice of snit less than fifteen days before trial.—Griffin v. Van Meter, 430. 
Justices’ courts—Cuattle, damages to, by railroads—Jurisdiction.—Justices of 
the peace have jurisdiction over suits against railroads for killing, maiming, 
&c. cattle, &e. in their respective townships, without regard to the value of the 
anunals, or the amount of damages claimed. (W. S., 808, 3 3.}—Hudson v, 
St. L., K. C. and N. R. R. Co., 525. 


See Practice, civil—Trials, 15. 
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KANSAS CITY; See Court, Kansas City, Common Pleas; Municipal Corpora- 
tions, 7. 


L. 


LANDS AND LAND TITLES. . 

1. Lands and Land Titles—Pre-emption Claims—Interest in Lands.—A pre emp- 
tion claim constitutes no interests in lands.—Bray v. Ragsdale, 170. 

2. Sheriffs’ Sales—Pre-emption Claims.—A pre-emption claim canuot be levied 
on and sold on execution.—Zd, 

See Conveyances, 3, 10; Ejectment; Execution, 1; Husband and Wife, 
7; Limitations, 1, 2; Railroads, 8, 4, 5 ; Sheriffs’ Sales, 5, 6; Swamp lands. 

LAND COMMISSIONER ; See Springfield, City of, 1, 2, 3. 

LANDLORD AND TENANT. 

1. Lease—Attempts to rent to outsiders.—An attempt by the lessor to rent prem- 

ises to outside parties, where the lessees are in nowise thereby disturbed in 

their possession, does not tpso facto avoid the lease.—Mills v. Sampsel, 360. 

Landlord and tenant—-Croppers on shares—Agreements.—Where by agree- 

ment A. is to cultivate the land of B., and B. is to receive an agreed propor- 

tion of the crops, it isa question only determinable by the agreement in each 
case, whether the relation of landlord und tenant exists, or the parties are 

croppers on shares.—Johnson v. Hoffman, 504. 

Landlord and tenant—Attachment—Counter-claim for damages growing out 

of.—In an action by attachment under the Landlord and Tenant Act for rent, 

defendant set up in defense an agreement of plaintiff to release him from all 
rent in arrear, if he would surrender possession before the expiration of his 
term; and to take care of what property he might leave on the place. Held, 
that defendant, having vacated the premises as agreed, might set up the con- 
tract in bar of plaintiff's claim for rent; but could not set up a counter-claim 
for damages caused by levy of the attachment upon his property remaining 
on the premises. His remedy for damages growing out of the attachment was 
by suit on the attachment bond.—Hembrock v. Stark, 588. 
See Forcible Entry and Detainer. 

LARCENY; See Practice, criminal, 1, 2, 3, 4. 

LEASE; See Landlord and Tenant, 

LIEN, MECHANIC’S; See Mechanics’ Liens. 

LIENS, VENDORS’ ; See Vendor's Lien. 

LIMITATIONS, : 

i. Limitations, statute of —Adrerse possession of land— Payment of taxes.—Thie 
continuous payment of taxes on land is not sufficient of itself to show adverse 
possession.—Chapman v. Templeton, 463. 

2. Limitations, statute of-—Land, adverse possession of—Trespasser—Title, 

color of.—A trespasser can acquire title, under the Statute of Limitations, 

only to so much land as he has the actual possession of ; but one claiming un- 
der color of title, dona fide obtained, can acquire title to the whole tract, un- 
der the said statute, by possession of a part in the name of the whole.—Zd. 

Limitations, statute of —Non-residents— Time when cause of action accrues.— 

If, when the cause of action accrues, the party in default is a resident of an- 

other State, such non-residence does not prevent the running of the statute 

of limitations, (W.8., 919, @ 16.) [Thomas vs. Black, 22 Mo.,, 330, affirm- 

ed.]—Scroggs v. Daugherty, 497. 

See Attachment, 7. ‘ 

LOST NOTE; See Bills and Notes, 5. 
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Mi. 
MANDAMUS. ° 
1. Mandamus— Prayer— Facts alleged and established—Circuit Court.—The Cir- 
cuit Court may disregard the prayer in the petition for a mandamus, and con- 
form its final order to the facts alleged and established. —Osage Vulley and 8. 
K. R, R. v. Morgan County, 156. 
See Ruilroads, 6, 

MECHANICS’ LIENS. 

1, Mechanics’ liens—Person contracting with President of Railroad Company an 
original contractor.—A party furnishing material to a Railroad Company un- 
der a contract with its President is an “ original contractor” within the mean- 
ing of the mechanic’s lien law. In such case the contracts of the President 
are those of the company.—Hearne v. C. & B. R. R. Co., 324. 

2. Mechanics’ liens—Account—Statement of, what insufficient.—A statement, 
merely showing the balance due, is not a sufficient statement of the account 
within the meaning of the mechanic’s lien act (W. S., 909, 3 5,) to create a 
lien. —Graves v. Pierce, 423. 

3. Mechanics’ liens—Machinery must be in nature of fixtures—Contract must 
be what—Carding machines.—The machinery, upon which «a mecliunic’s lien 
can attach, under a proper construction of the statute, (W. S., 907, 2 1,) must 
be such as is used in the erection of a building, and which will, when placed 
in the building, erection or improvement, become a fixture aud a part of the 
reality; or at least such as is necessary in the erection of the improvements, 

And the material must be furnished under a contract either with the owner or 
the contractor for the building. The lien will not attach on account of a 
carding machine.—Jd, 

See Court, Cape Girardeau, Common Pleas, 2; Jeofuils, 1. 

MISTAKE ; See Sheriffs’ Sales, 4. 

MORTGAGES AND DEEDS OF TRUST. 

1. Eguity—Mortgage—Misdescription of land—Sale—Bill by purchaser, to cor- 
rect the description in the mortgage —A purchaser under a mortgage, cannot 

* come into equity, requesting that other property, in the place of that sold and 
purchased, be subjected to his purchase on the ground that by mistake, the 
mortgage covered different property from that intended.—Schwickerath v. 
Cooksey, 75. ‘ 

2. Equity—Mortgage—Misdescription of land—Sale—Biil by purchaser to cor- 
rect the description in the mortyage—Privies.—Equity will entertain a bill by a 
purchaser under a mortgage, requesting that other property, in the place of 
that sold and purchased, be subjected to his purchase, on the ground that by 
mistake the mortgage covered different property from that intended,—as 
between the original parties and their privies. Per Apams and Napton, J. J., 
DISSENTING.—Id, 

3. Fraudulent conveyances—Personal property Mortgages—Sale, bill of—Pos- 6 
session.—In an action for the recovery of specific personal property by A. 
against D., it appeared that C. mortgaged this property to A., which mortgage 
was acknowledged and recorded. C, made a bill of sale of the same property 
to B., which was only intended to be a mortgage. This bill of sale was made 
after the tirst mortgage, but before the mortgage was acknowledged or record- 
ed. The bill of sale was not acknowledged. C. remained in possession of 
the goods, but some months afterwards, and after the mortgage was recorded, 
B. took possession and sold the property to D. Held, tliat A. was entitled to 
recover tlie property from D.—Balke v. Swift, 85. 

4. Mortgages—Legal title—Forfeiture— Possession by mortgagee.—A mortgage 
conveys the legal title, and after forfeiture, the mortgagee, or those ore 
under him by foreclosure or colog of title, may enter into possession, and hol 
it against the mortgagor, [Jackson vs. Magruder, 51 Mo., 55, affirmed.J— 
Jones v. Mack, 147, 
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MORTGAGES AND DEEDS OF TRUST, continued. 

5. Morigages—Mortgage, assignee of — Possession— Redemplion— Ejectment.—A 
purchaser at a mortgagee’s sale, who has paid the money, is substituted to the 
rights of the mortgagee; and in case the foreclosure is not legally conclusive, 
he cannot be dispossessed by the mortgagor by action of ejectment, but the 
mortgagor can redeem the property.—ZJd. 

6. Mortgayes—School funds—Court, county—Order of sale—Sheriff, sale by— 
Ejectment.—A sale of lands, mortgaged for school funds loaned, made by the 
sheriff without the proper order from the County Court, is a complete nullity, 
and such title is no legal defeuse to the purchaser against an action of eject- 
ment by the mortgagor. Per SHerwoop and Vonrixs, J. J., pissentine.—ZJd, 

4, Mortgages—Satisfaction—Law—Equity.-Though a mortgage may be satis- 
fied at jaw, yet —_ will treat it as satisfied or not, in accordance with what 
it deems will best subserve and prpmote the equities of the case.—Z/d. 

8. Mortgages—Redemption of incumbrances by subsequent owner—Payment o 
usurious sums, ete.—The owner of land has his action in equity to redeem it 
from an incumbrance placed upon it by a prior owner, by paying the amount 
justly due thereon, deducting from the incumbrance whatever part thereof 
consists of usurious interest; but he can make no deduction for usurious 
interest already paid by the former owner.—Perrine v. Poulson, 809. 

9. Sheriff’s deed under mortgage—Recital as to order of sale, etc.--A sheriff's deed 
under foreclosure of mortgaged land, is not invalid for feiling to state that 
the County Court granted the order of sale in acase where no other court had 
jurisdiction, And a recital in the deed, that the order was issued “ at the June 
adjourned term,” is sufficiently definite without naming the day of the term, 
where this fact might be ascertained frum the records of the court.—Warner v. 
Sharp, 598. 

MORTGAGES AND DEEDS OF TRUST; See Costs, 1; Trusts and Trustees. 

MUNICIPAL CORPORATIONS. 

1. Municipal corporations—Special taxes—Streets—Re-paving— Assessment of 

benefits. —-The power to grade and improve streets is a legislative power, and is 

a continuing one, unless there is some special restraint imposed in the charter 

of the corporation. It may be exercised from time to time, as the wants of 

the municipal corporation may require, and of the necessity or expediency of 
its exercise, the governing body of the corporation, and not the courts, is the 
judge; and it follows that the power to compel the property owners to 
pave generally, extends to compelling them to re-pave when required by the 
municipal authorities. If the first paving of a street isa special benefit to the 
front proprietor justifying the imposition on him of a portion of the expense, 

80 the removal of an insufficient pavement and the making of a new and suffi- 

cient one in its stead, is a matter of special benefit to the front proprietor, al- 

though it may be also of general utility —McCormack v. Patchin, 33. 

Corporations, municipal—Streets, improvement lof—Assessments— Personal 

sudgments, validity of —Statutes authorizing.—Personal judgments against the 

owner of property in a city, on account of assessments for improvements of 
streets, &c., are null and void, and statutes authorizing such judgments are un- 
constitutional and void, [City of St. Louis v. Clemens, 36 Mo., 467, and Jd. 

49 Mo., 552 overruled.]—City of St. Louis, to use, ete. v. Allen, 44. 

8. Practice, civil—Judyments—Interest—Assessments for street improvements 
in City of St. Louis.—The 15 per cent. interest in suits on assessments for 
street improvements should be allowed to the time of the verdict, but the 

* judgment rendered thereon should bear six per cent. interest.—Jd. 

Municipal corporations— Railroads, power to subscribe to.—It is too late now 

to question the power of municipal corporations to subscribe to railroad cor- 

porations.—O, V. & S. K. R. R. Co. v. County Court of Morgan county, 156. 

- Municipal corporations—Fire department—Fires, losses by—Liability.—A 

grant, by the Legislature to a city, of power to establish a fire department, 

confers a legislative or discretionary power, and does not render the city liable, 
if the power is exercised, for losses occurring throuch fires—Heller v. The 

Mayor, &c., of Sedalia. 159. 
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MUNICIPAL CORPORATIONS, continued. 

6. Corporations, munictpal—Streets— Changing grade—Damages—Liability.— 
A city is not liable for the damages which may accrue to a property owner . 
merely from a change in ti grade of the streets.—Schuttner v. The City of 
Kansas, 162. 

4. Kansas, City of—Charter—Establishment of grades of streets—Maps thereof 
—Change thervof—Liability to an individual.—The charter of the city of 
Kansas required the City Council, as soon as practicable, to establish the grades 
of all the streets in tlie city, to prepare and exhibit to public view a map 
thereof, and thereafter only to change such grade after due public notice, ete. 
Held, that the City could not be held liable in damages at the suit of a private 
party for not obeying this provision of its charter.—Jd, 

8. Ordinances—Fines, suits for—Particularity of statements.—-In proceedings to 
recover a fine for violation of a town or city ordinance, it is sufficient if the 
statements inform the defendant with reasonable certainty of what he is call- 
ed upon to answer.- The fechnical accuracy of an indictment is not required, 
Town of Memphis v. O’Connor, 468. 

9. Ordinances oj towns—Fines, suits for—Statements therein.—A suit to re- 
cover a fine for breach of an ordinance of a town organized under W. S., Ch. 
124, is a civil action. A complaint on such a cause of action, whose only 
charge is, “ that the defendant committed a certain offense contrary to an 
ordinance of the town,” is bad, and suit must be dismissed upon motion.—IJd. 


See Damages, 2, 3, 4, 5, 6; Springfield, City of ; Statute, construction of, 5. 
MURDER;; See Practice, criminal, 5, 


N. 


NEGLIGENCE; See Damages; Practice, civil—Trials, 16. 

NEW TRIAL ; Practice, civil—New Trials ; Practice, criminal, 14, 15. 

NON-RESIDENCE ; See Limitations, 3. 

NOTARY PUBLIC; See Bills and Notes, 9, 10; Conveyances, 7. 

NOTICE. 

1. Practice, civil—Notice—Publication, order of —Sufficiency of —An order of 
publication, informing defendant that a suit had been commeuced against him, 
founded on an account for the sum of $150, is a sufficient compliance with 
the statute.—Freeman v. Thompson, 183. 

2. Practice, civil—Publication—Non-appearance—General judgment.—General 
judgments cannot be rendered against a defendant merely upon order of pub- 
lication, aud not followed by appearance of cefendant.—Ellison, Sen. v. Martin, 
575. 

3. Practice, civil—Publication—Non-A ppearance—Divorce—Judgment in rem— 
Query.—W hether in a divorce suit by publication, not followed by appearance, 
property can be brought before the court by describing it in the petition, and 
demanding a judgment in em for alimony ?—ZJd, 


OFFICERS. 
1. Quo Warranto—Information—Attorney General— Private Person—Supreme 
Court—Jurisdiction.—This court has jurisdiction of informations in the na- 
ture of guo warranto, whether filed by the Attorney General, or by a private 
person ; though, where other tribunals have been provided for their adjudica- 
tion, having all the power of this court (subject to appeal,) and more facilities 
for the trial of issues that may arise, this court has generally declined the in- 
vestigation of such cases,—State v. Vail, 97. 
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OFFICERS, continued, 
2. Quo Warranto—Information—Public Officer—Commission from Governor, 


ad 


a 


8. 


whether conclusive,—A commission from the Governor is not a conclusive de- 


.fense in an information in the nature of a gua warranio, for usurping a public 


offive, whether the information be filed by the Attorney General or at the in- 
stance of a private party.— Jd. 

Constitution, construction of —Supreme Court— Writs of Hubeas Corpus, Quo 
Warran/o, &c.—Bill of Rights—Informations for indictuble offenses.—The 
provision in the constitution authorizing this court to issue writs of habeas 
corpus, quo warranto, &c., and to hear and determine the same, necessarily 
assumes, that writs and informations are not criminal informations in the sense 
of the 11th section of the Bill of Rights, which prohibits criminal informations 
for indictable offenses,—Jd. 

Constitution, construction of —Bill of Rights—Trial by jury—Habeas cor- 
pus—Quo Warrrnto—Certiorari.—The 17th section of the Bill of Rights, 
declaring the right of trial by jury inviolate, is manifestly applicable to crim- 
inal proceedings proper, and cannot be understood to require this court on ha- 
beas corpus, or guo warranto, or certiorari, to summon juries.——/d, 

Elections— Votes—Secretary of State—County Clerks—Commissions— Gover- 
nor— Ministerial Acts.--In opening and casting up the votes at an election, 


the County Clerk, or Secretary of State, has no discretion, and cannot deter- 


mine upon the legality of the votes, and itis the duty of the Governor to issue 
the commission in accordance with the result so ascertained, Allof these of 
ficers act ministerially and not judicially.—Jd, 

Electrons—Majority candidates—Disqualifications, not patent—Who elected. 
—The candidate, who at an election receives the greatest number of votes ex- 
cept the successful candidate, is not entitled to the office, when the successful 
candidate is ineligible owing to personal disqualifications, and such as were not 
patent to the voters.—ZJd. 

Quo Warranto—Informations—Public Offices—Elections—Ilegal Votes.— 
Upou an information in the nature of a guo warranto for usurpation of an 
elective public office, qualifications of electors cannot be inquired into.—Jd. 

Quo Warranto—Informations—Attorney General— Public Offices.—Upon 
an information in the nature of a guo warranto filed by the Attorney General 
for usurpation of an elective public office, the qualifications of another party, 
not the incumbent, for the office cannot be inquired into.—ZJd. 

Quo Warranto—Informations— Who can file—What judgment for relator— 
Statute of Anne.—Neither in this State, nor under the Statute of Anne, is the 
relator in an information in the nature of a guo warranto necessarily a claim- 
ant for the oflice, but he must have a special interest in the matter, which in- 
terest is a preliminary question for the determination of the court upon his ap- 
plication to file the information; and the court can give no judgment for the 
relator except so far as costs are concerned ; and his title is not necessarily ex- 
amined into, except so far as it may incidentally or indirectly affect the right 
of the defendant.—Jd. 

See Practice, civil—Pleading, 7. 


ORDINANCES; See Crimes and punishments, 3; Municipal Corporations, , 


P. 


PARTNERSHIP. 


1. 


2. 





Partners—Joint funds—Speculation by one.—Generally one partner cannot 
speculate with the partnership funds for his individual benefit—Brown v, 
Schackelford, Exr., 122, 

Partners—Joint funds—Speculation by one—Damages.—A. B. & C. shipped 
goods jointly from America to D. in England to sell for them. A. on his pri- 
vate account drew a bill of exchange on D., but this action did not cause nor 
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PARTNERSHIP, continued. 
affect the sale of the property: D. sold this bill of exchange, there being at 
the time a great differenee in price between gold and U. S. Treasury notes. A. 
invested the money so realized, and lost by his investments. D. in settling 
with the partners, charged them interest for the money advanced to A. on ac- 
count of the bill of exchange. Heid, that this interest in gold was the amount 
due from A. to the other partners. —Jd, 

PAYMENT; See Bills and Notes, 3. 

POWERS; See Conveyances, 5; Wills, 4, 5, 6. 

PRACTICE, CIVIL, ; 

1, Judgment— Reinstatement of cause afler lapse of term.—After the term, at 
which final judgment in a cause is rendered, has elapsed, the court has no 
power to reinstate the cause upon the docket, or to take any further steps. 
And motions for new trial and in arrest, filed for the first time at the subse- 
quent term, are coram n mee and must be disregarded, notwithstand- 
ing such reinstatement. [ -» 1059, 33 6, 11.]—Danforth v. Lowe, 217. 

See Notice, 1; Special Judges, 1, 2, 3. 
PRACTICE, CIVIL—ACTIONS ; See Attachment; Divorce; Mandamus; Quo 
Warranto; Railroads, 10; Replevin; Sherifl’s Sales, 4. 

PRACTICE, CIVIL—APPEAL. 

1. Practice, civil—Appeal—Transcript—Service—Jury waived —The objections, 
that the appellaut was not served, and that a jury trial was not waived, cannot 
be sustained in this Court, when the transcript states to the contrary.—Jones 
v. Shaw, 68, 

2. Practice, civil—Error, writ of—Exceptions, bill of—Exceptions saved—On a 
writ of error, no exceptions being saved and no bill of quesgtions filed, judg- 
ment will be affirmed. —Shields v. Shields, 136. 

8. Judgment, final—Appeal.—A judgment for defendant, which is merely one for 
costs, is not a final one, and will not authorize an appeal—Moran v. Plankin- 
ton, 243. 

4. Bill of exceptions—Motion in arrest, not reviewed without.—In the absence of 
any bill of exceptions, the Supreme Court will not review the action of the 
trial court on motion in arrest. Such motion being no part of the record 
proper, can only be brought up by bill of exceptions.—Peacher, Adm’r, &c. 
v. Patrick, 251. 

See Judgment, 1; Justices’ Courts, 2, 3; Practice, civil—Trials, 2, 3; 
Practice, Supreme Court. 

PRACTICE, CIVIL—NEW TRIAL. 

1. New trial—Newly discovered evidence must be not merely cumulative—To au- 
thorize a court to set aside a verdict on the ground of newly discovered evi- 
dence, it must be shown to be material and not merely cumulative, and it 
must appear that it could not have been obtained by reasonable diligence on 
the former trial.—Mills, Ex’r. v. Sampsel, 360. 

PRACTICE, CIVIL—PARTIES, 

1, Practice, civil—Pleadings—Defect of parties—The objection of defect of 
parties can be raised only by demurrer or answer. (W.S., 1014, 36; 1015, 3 
10.)—Reugger v. Lindenberger, 364 

See Administration, 5. 

PRACTICE, CIVIL—PLEADING, 

1. Practice, civil—Pleadings—Counts—Separate causes of action—Account.— 
Several assessments on a stockholder of a company in payment of his sub- 
scription, after they all become due, are in the nature of an account made at 
several times, all of the items of which being added together make a single 
cause of action —K. C. Hotel Co. v. Sigement, 176. 

2. Practice, civil—Motion in arrest—Errors in pleadings—Improper joinder— 

Supreme Court.—The objection, that several causes of action are united in 
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PRACTICE, CIVIL—PLEADING, continued, 


one count, will not be considered by the Supreme Court, unless that point was 
raised before the lower court in the motion in arrest.—Jd. 


. Practice, civil—Pleadings—Countr-claims,—A. sued B. and C. on mechanic’s 
lien for material furnished for B.’s house under a contract with C., the con- 
tractor for building. B. in his answer denied all knowledge of A.’s furnishing 
any materials, and denied that A. gave him any notice of his lien; then as a 
counter claim B. alleged, that A. guaranteed that C. should build the said 
house in a workman-like manner, and complete it by a certain date, and as- 
serted that neither condition was fulfilled, and claimed damages for their 
breach. Held, that this defense was admissible in this suit as a counter-claim, 
and was not inconsistent with the prior defenses. 

Law of counter-claim and set-off reviewed in extenso.—Mc Adow v. Ross, 199. 

4. Practice, civil—Demurrer as to cause of action must specify what—Where 
plaintiff states no cause of action whatever, a demurrer merely alleging that 
the petition ‘does not state facts sufficient to constitute a cause of action,” 
without further specifying in what particulars the pleading is defective, is 
nevertheless a good demurrer, But where the petition states a cause of action, 
a demurrer, which goes to some minor, and nut necessarily fatal, imperfections, 
must specifically state them.—Morgan v. Bouse, 219. 

5. Amending pleadings— What amendments do not change nature of cluim or de- 
fense.—In suit on a note, where the petition alleges that plaintiff is adminis- 
trator of A,, and that the note was executed by defendant to “A.,” the plead- 
ing may under the Practice Act (W. S., 1035, 33 3 and 7,) be amended by 
adding, that the note was transferred from “A” to “B ;” that plaintiff sues as 
the administrator of B. Such amendment does not change the nature of the 
claim or defense.—Hurkness, Adm’r. v. Julian, 238. 

6. Practice, eivil—Pleadings—Abbreviations, use of —Money.—The indication of 
Federal money by Arabic figures, preceded by the sign ($) to indicate dollars, 
and the cutting off of the last two figures by a dot to indicate cents, is per- 
missible. (W.5., 420, 315.) [Goodall vs. Harrison, 2 Mo., 153, overruled.] 
—Fulenwider v. Fulenwider, 439. 

%. Practice, civil—Pleadings—Necessary allegations—Replevin,—In an action of 

replevin for the seal of the court, and a book called a “‘fee-book,” the defend- 

ant answered, that he held these articles by virtue of a writ issued by the 
judge of that court, (W.S., 1136, @ 5,) and copied the writ into the an- 
swer, Held, that the writ and its recitals constituted no defense, but the an- 
swer must allege affirmatively, the authority of the judge to issue the writ, 
that defendant was clerk of the court, and that the plaintiff had been removed 
from said office upon conviction of misdemeanor in office.—Flentge v. Priest, 

540. 

See Attachment, 2,5; Husband and Wife, 5; Insurance, fire, 1; Jeofails ; 
Judgment, 2; Landlord and Tenant, 3 ; Mechanics’ Liens, 2 ; Practice, civil 


—Parties, 1. 
PRACTICE, CIVIL—TRIALS. 
1. Practice, ‘civil—Trials— Verdict, general—Severa) counts— Arrest of judgment 

—Reversal.—Where there are several causes of action stated in a petition, and 
a general verdict is rendered on the whole petition in favor of the plaintiff, if the 
lower Court refuse to arrest the judgment, this Court will reverse it.—City of 
St. Louis v. Allen, 44. 

2. Practice, civil—Trials— Evidence, exclusion of —Injury— Reversal—When the 
exclusion of evidence has not injured the appellant, it is no ground for the re- 
versal of the judgment.—Harris v. Hays, 90. 

8. Practice, civil—Trials—Instructions— Theory of case-—The refusal of an in- 
struction, based on a different theory from that on which both parties tried the 
case, is no ground for a reversal.—Jd. 

4. Wills—Devisavit vel non—Judgment.—Upon an issue of devisavit vel non the 

final order of the court should establish or reject the will—ZJd. 
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PRACTICE, CIVIL—TRIALS. continued. 

5. Wills—Devisavit vel non—Burden of proof—Circuit Court.—Semble, that the 
better practice is, to regard proceedings to establish a will, as proceedings in 
rem, and to require formal proof of the execution of the will from those 
propounding it, even though it has been already admitted to probate.—Jd, 

6. Court sitting as a jury—Conflict of evidence—Instructions, etc.—Whiere the 
court sits asa jury, and the evidence is conflicting, it errs in giving an instruction 
that upon the evidence plaintiff is entitled to reeover.—DeGraw v. Prior, 313. 


7. Practice, civil—Evidence-——C'ose of testimony—Subsequent proof.—In suit by 
a bank, where through inadvertence proof of its incorporation was omitted, 
the court might in its discretion permit the proof to be made, although the 
plaintiff had announced the case as closed.—German Saving Bank v. Marks, 382. 


8. Practice, civil—Instructions in chancery proceedings.—It is not error to refuse 
instructions in equitable proceedings in the nature of a bill in chancery.— 
Moore v. Wingate, 398. 

9. Practice, civil—Trials—D-positions—Informalilies— Objection, when to be 
made.—Objections to depositions on the ground of irregularities come too late 
at the trial, The proper way is to file a motion to suppress the depositions. — 
Delventhal v. Jones, 460. 

10. Practice, civil—Trials— Written instruments— Who interprets. —It is the duty 
of the court to ascertain and interpret the meaning of written instruments as 
a matter of law, and the duty cannot be shifted to “the jury in the shape of 
questions of fact.—State v. LeFaivre, 470. 


11. Practice, civil—Jury— Arguments before—Statements by counsel, etc.—An advo- 
cate ought not to be allowed to make himsell a witness and to state facts not 
in evidence touching the case under discussion. And it is the duty of the 
judge to check such statements.—Loyd v. Han. & St. Jo. R. R., 509. 


12, Practice, civil—New trial, motion for—Address to jury—Statements not tn 
evidence made in, ele-—Where the trial judge overruled a motion for new trial 
based upon the affidavit of a bystander, setting forth certain statements not in- 
evidence made by counsel in addressing the jury, ordinarily the Supreme Court 
will not interfere. The court who heard the speech is the proper tribunal to 
judge of its character and effect on the jury—ZJd, 

13. Practice, civil—Trials—Jurors, competency of —Challenge.—Jurors were ask- 
ed, “whether, if the evidence were evenly balanced between plaintiff, an indit 
vidual, and defendant, a corporation, which way would you incline to find?” 
They answered, that they would incline to find for the plaintiff. They were 
then challenged for cause, The court then asked them, if they thought they 
could try the case fairly, and without prejudice or bias; to which they replied 
aftirmatively. Held, that, taking both answers together, the jurors were not 
incompetent, that jurors are not to be expected to know the rules of law 
about the weight of evidence, until instructed thereupon by the court.—Hud- 
son v. St. L., K. OC. & N. R. R., 525. 

14! Prastice, civil—Trials—Instructions— Questions of law.—Instructions involv- 
ing questions of law ought not to be given, unless other instructions are also 
given explaining those questions.—IJd. 

15. Practice, civil —Trials— Corporations, suits against —Existence of, proof of — 
Justices’ courts.—It is not necessary, on a trialin the Circuit Court of a cause 
originally brought before a justice against a corporation, for the plaintiff to prove 
defendant’s corporate existence, when defendant has appeared and defended as 
a corporation, has executed bonds filed in the cause authenticated by its corpor- 
ate seal, and in every way, that it could be done, recognized its corporate ex- 
istence,and tried and defended the case on the merits to finul judgment in its cor- 
porate name,—Id. 

16. Practice, civil—Instructions— Gross negligence.—An instruction declaring that 
a party was responsible only for gross negligence, without defining what was 
in law “ gross negligence,” is improper.—Wiser v. Chesley, 547. 

17. Practice, civil—Instructions, etc.—Instructions, not predicated upon the issues 
tried, should not be given.—Gilchrist v. Dounell, 591. 


See Jury, 2; Practice, civil—New trials; Special Judges; Verdict, 1 

















INDEX. 623 


PRACTICE, CRIMINAL. 

1. Practice, criminal—-Indictment—Grand Larceny—Allegations— Unknown 
owner.—An indictment for grand larceny may charge that the property stolen 
belonged to a person unknown to the jurors,—State v. Casteel, 124, 

2. Practice, criminal—Indictment—Larceny—Strays—Posting.—A stray may be 

the subject of larceny before it is posted.—ZJd, 

Practice, criminal—Statute, construction of —Indictment—Grand Larceny— 

Essential averments.—In an indictment for grand larcetuy, at common law and 

under W. S., 456, 3 25, the words “feloniously” and “stole” are essential 

averments.—IJd, 

Practice, criminal—Statute, cons/ruction of—Indictment—Larceny—Aver- 

ments.—In an indictment for larceny of a stray under W. S., 461, 3 46, it may 

not be necessary to use the word “steal,” as it is not used in the description 
of the offense in the statute.—Id. 

. Practice, criminal—Indietment—Murder in the first degree—Verdict for a 
lesser degree— New trial—Effect of.—An indictment for murder in the first de- 
gree, followed by a verdict for a lesser degree, followed by the granting of a 
motion for a new trial, operates as an acquital to the defendant of the charge 
of murder in the first degree ; yet he can be tried again, as well for the same 
offense, as gor any of the minor offenses which are embraced in an indictment 
for murder in the first degree. [State v. Ross, 29 Mo., 39, affirmed.] The 
line of defense, which the prisoner may design to pursue at a subsequent trial, 
does not affect the question.—State v. Smith, 139. 

6. Statute, construction of —Bigamy—Apprehension—Indictment—Allegation— 
Jurisdiction.—When a court acyuires jurisdiction in an indictinent for bigamy 
only by virtue of the arrest of the prisoner within the limits of its jurisdiction, 
[W. S. 499, 3 4,] the indictment must allege the apprehension of the prisoner 
within the limits of said jurisdiction prior to the finding of the indictment— 
State v. Griswold, 181. 

%. Criminal law—Failure to plead, fatal after verdict.—Where, in a criminal! 
proceeding no plea to the accusation is entered on behalf of the prisoner, such 
fact will prove fatal after verdict. The error cannot then be cured by entry 
of plea nune pro tunc.—Statg v. Saunders, 234. 

8. Practice, criminal—Verdict set aside—Prisoner held over—Final judgment. 
—Tiie action of the court in setting aside the verdict of the jury in a criminal 
proceeding, where the prisoner is held for another trial, is not a final judgment 
from which appeal will lie—State v. Brannon, 244. 

9. Practice, criminal—Evidence—Insani/y—Burden of proof —The question of 
insanity is simply one of fuct and to be proved like any other fact. The evi- 
dence to establish it should reasonably satisfy the minds of the jury that the 
accused was insane when the act was committed. The burden of proving in- 
sanity is on the defendant.—State v. Smith, 267. 

10. Evidence—Instructions as to particular facts.—It is not the province of the 
Court to select certain facts shown by the evidence and tell the jury how 
much or what or whether any weight shall be attached to them.—Jd. 

11. Criminal lao—Complaint—Venue.—In criminal proceedings for assault and 
battery, the complaint of the prosecutor filed with the justice is a part of the 
proceedings, and an averment therein, that the offense was committed in the 
county, sufficiently lays the venue.—State v. Foye, 336. 

12. Criminal law—Indiclment for atiempted rape—Challenge and list of jurors. 
—In indictment for attempted rape, defendant is not entitled to a peremptory 
challenge of twelve jurors.—{W. S., 449-50, 3 32; 1102, 34.) Nor is he en- 
titled to a list of the jurors forty-eight hours before trial. (W.S., 1102, 2 8.) 

13. Practice, criminal—Ezceptions not taken in progress of trial, effect of — 
Exce) tions, taken in the progress of a trial, occupy the same footing and are 
governed by the same rules in criminal as in civil cases. And where excep- 
tions are wot saved to the rulings of the court, they will not afterward be no- 

ticed, though the trial be of a criminal nature —Jd, 
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PRACTICE, CRIMINAL, continued. 


14. New trial— Motion for—-Cumulative evidence.—The discovery of new evidence, 
which is merely cumulative, is no ground for a new trial —/d. 


15. New trial—Motion for, should show what.—In order to obtain a new trial on 
ground of newly discovered evidence, the applicant must show, Ist. That the 
evidence has come to his knowledge since the trial: 2nd—That it was not ow- 
ing to want of due diligence that it did not come sooner: 3rd—That it is so 
material, that it would probably produce a different result if the new trial were 
granted: 4th—That it is not cumulative: 5th—The affidavit of the witness 
himself should be produced or his absence accounted for: 6th—It should ap- 
pear that the object of the testimony is not merely to impeach the churacter 
or credit of a witness.—Jd. 


16. Practice, criminal—Final judgment—Appeal.—In criminal, as in civil cases, 
no appeal will lie without final judgment; as where on demurrer sustained, 
none was rendered,—State v. Mullix, 355. 

17. Practice, criminal—Indictment— Disturbing religious worship.—An indict- 
ment for disturbing a congregation met for religious worship, ete., (W. S., 504, 
2 30) is not sustained by evidence of a disturbance in the church-yard after the 
vongregation had been dismissed.—State v. Jones, 486. 


See Crimes and Punishments. 
PRACTICE, SUPREME COURT. 


1. Practice, civil—Supreme Court—Final judgment.—A writ of error will be dis- 
missed when there was no final judgment in the court below.—Shaw v. Din- 
widdie, 132. 

2. Practice, civil—Motion in arrest—Errors in pleadings—Improper joinder— 
Supreme Court,—The objection, that several causes of action are united in one 
count, will not be considered by this court, unless that point was raised before 
the lower court in the motion in arrest.—Kaunsas City Hotel Co. v. Sigement, 
176. 

3. Practice, Supreme Court—Statement and brief—Where plaintiff in error fails 
to file a statement and brief, the writ will be dismissed —~Appleby v. McElhan- 
non, 210. 

4.. Appeal to Supreme Court, dismissed when.—When appellant files no statement 
or brief, or assignment of errors, the appeal to the Supreme Court will be dis- 
missed.—Kite v. Cox, 237. 

5. Practice, Supreme Court—Assignment of errors.—Where appellant files no 
assignment of errors, the appeal will be dismissed.—State v. McCracken, 245. 

6. Practice, Supreme Court—Potnts not presented in motion for new trial, not 

examined afterward.—Grounds of objection, not set forth in motion for new 

trial, will not be heard in the Supreme Court.—Carver v. Thornhill, 283. 

Practice, civil—Supreme Court—Evidence, re-examination of. —Where there 

is any evidence to sustain a verdict, the testimony will not be weighed by the 

Supreme Court.—Id. , 

8. Supreme Court— Evidence, weight of—In law cases, this court will not weigh 
the evidence. —H. & N. L. Plank R. Co, v. Bowling, 311. 

9. Practice civil—Exceptions not saved on trial below.—Where exceptions are 
not saved at the time, the rulings of lower courts will not be reviewed above. 
—DeGraw v. Prior, 313. 

10. Practice, civil—Appeal—Final judment.—Where, on appeal to the Supreme 
Court, the record shows a verdict for plaintiff and that the Court ordered 
judgment rendered accordingly, but no entry of the judgment appears in the 
record, the appeal will be dismissed.—Duale v. Copple, 321. 

Ll. Practice, civil—Supreme Court—Verdict.—In law ‘cases, where there is any 
legal evidence tending to uphold the finding, this court will not weigh the evi- 
dence.—Bush & Son v. Christian, 483. 

PRE-EMPTION ; See Land and Land Titles, 1, 2. ° 
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PRESUMPTIONS; See Bills and Notes, 8. 

PRINCIPAL AND AGENT; See Agency. 

PRINCIPAL AND SURETY. 

1. Principal and sureties—Prior suit against principal, when unnecessary.—The 


condition of a bond was, that a holder should not prosecute the sureties till he 
had exhausted all legal remedies against the principal. Held, that where 
the principal was totally insolvent and nothing could be realized out of him on 
execution, it was unnecessary to bring suit against the principal before pro- 
ceeding against the sureties —Heralsun v. Mason, 211. 


PROCES; See Service. 
PUBLICATION ; See Notice, 1. 


Q. 


QUO WARRANTO. 


1. Quo Warranto—Information—Attorney General—Private Person—Supreme 
Court—Jurisdiction.—This court has jurisdiction of informations in the na- 
ture of gue warranto, whether filed by the Attorney General, or by a private 
person ; though, where other tribunals have been provided for their adjudica- 
tion, having all the power of this court (subject to appeal,) and more facilities 
for the trial of issues that may arise, this court has generally declined the in- 
vestigation of such cases,—State v. Vail, 97. 


2. Quo Warranto—Information—Publice Officer—Commission from Godernor, 


whether conclusive.—A commission feom the Governor is not a conclusive de- 
fense in an information in the nature of a guo warranto, for usurping a public 
office, whether the information be filed by the Attorney General or at the in- 
stance of a private party.— Jd. 

Constitution, construction of —Supreme Court-- Writs of Habeas Corpus, Quo 
Warranlo, &c.——Bill of Rights—Informations for indictable offenses.—The 
provision in the constitution authorizing this court to issue writs of habeas 
corpus, guo warranto, &c., and to hear and determine the same, necessuaril\ 
assumes, that writs and informations are not criminal informations in the sense 
of the 11th section of the Bill of Rights, which prohibits criminal informations 
for indictable offenses.—TId. 

Constitution, construction of —Bill of Riahts—Trial by jury—Hahbeas cor- 
pus—Quo Warrrnto—Certiorart.—The 17th section of the Bill of Rights, 
declaring the right of trial by jury inviolate, is manifestly applicable to erim- 
inal proceedings proper, and cannot be understood to require this court on ha- 
beas corpus, or guo warranto, or certiorari, to summon juries.—/d. 
. Elections— Votes—Secretary of State—County Clerks—Commissions—Gover- 
nor— Ministerial Acts.—In opening and casting up the votes at an election, 
the County Clerk, or Secretary of State, has no discretion, and caunot deter- 
mine upon the legality of the votes, and itis the duty of the Governor to issue 
the commission in accordance with the result so ascertained, Allof these.of 
ficets act ministerially and net judicially.—Jd. 

Electtons—Majority candidates—Disqualifications, not patent— Who elected. 
—The candidate, who at an election receives the greatest number of votes ex- 
cept the successful candidate, is not entitled to the office, when the successful 
candidate is ineligible owing to personal disqualifications, and such as were not 
patent to the voters.—/Jd. 


7. Quo Warranto—Informations—Publie Offices--Elections—Megal Votes.— 


Upon an information in the nature of a guo warranto for usurpation of an 
elective public office, qualifications of electors cannot be inquired into.—/d 


8. Quo Warranto—Informations—Attorney General— Publie Offices.—Upon 


an information in the nature of a guo warranto filed by the Attorney Genera 
for usurpation of an elective public office, the qualifications of another party! 
rot the incumbent, for the office cannot be inquired into.—Jd. 
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QUO WARRANTO, continued. 
9. Quo Wurranto—Informations— Who can file— What judgment for relator— 


Statute of Anne.—Neither in this State, nor under the Statute of Anne, is the 
relator in an information in the nature of a guo warranto necessarily a claim. 
ant for the office, but he must have a special interest in the matter, which in- 
terest is a preliminary question for the determination of the court upon his ap. 
plication to file the information ; and the court can give no judgment for the 
relator except so far as costs are concerned ; and his title is not necessarily ex- 
amined into, except so far as it may incidentally or indirectly affect the right 
of the defendant.—Jd. 


RAILROADS, 


1. 


Revenue—Personal property— Where taxahle—Railroads—Rolling stock.— 
Personal property which is capable of having an actual si/ys, is taxable in the 
county where it is situated ; but other personal property which has no situs, is 
taxable in the county where the owner resides. Rolling stock of a railroad com- 
pany which is in a county, which is not the legal residence of the corporation; 
only in transit or temporarily, is not taxable in such county; but is to be as- 
sessed and taxed in the county which is the legal residence of such corpora- 
tion.—Pacific R. R. v. Cass Co., 17. 


2. Municipal Corporations—Railroads, power to subscribe to—It is too late now 


to qnestion the power of municipal corporations to subscribe to railroad cor- 
porations.—O. V. & S. K. R. R. Co. v. County Court of Morgan County, 156. 


8. Ruilroads—Lands, condemnation of— Uomamissionsre— Report motion to set 


4 


5. 


6. 


aside— Review.—In proceedings to condemn lands for railroad purposes, the 
proceedings being regularly conducted, the opinion of the commissioners on 
the facts submitted to them, and also the propriety of the instructions or de- 
clarations of law asked on a motion to set aside the report of the commission- 
ers, cannot be examined into, nor reviewed in this court.—Lee v. Tebo & Neo- 
sho R. R. Co., 178. 


. Railroads—Lands, condemnation of —Commissioners, order of reference to— 


Review —In proceedings to condemn lands for railroad purposes, the proprie- 
ty of the order appointing the commissioners, which contained their instruc- 
tions, is subject to examination by this court.—Jd. 

Railroads—Lands, condemnation of—Benefits, what are-—When lands are 
condemned for railroad purposes, the benefits to be assessed to the owner, with 
reference to the remainder of his land, are such as his land derives from the 
road over and above the benefits to his neighbors, whose land is not taken. 
—Id. 

Railroads—Iron Mt. R. R.—Sale of—Unpaid balance of purchase money— 
Construction of statute—State interest fund.—The Cairo and Fulton R. R. and 
the St. Louis & Iron Mt. R. R., were sold by the State for $900,000. At the 
sale, $225,700 was paid, leaving a balance of $674,300 to be paid on time. By 
"3 8 of the Act of March 17th, 1868, (Sess. Acts 1868, p. 95,) it was provided, 
that the unpaid balance of $664,300, “ together with all interest that might ac- 
crue thereon,” should be appropriated to building a branch road from Pilot 
Knob to the Arkansas State line. He/d, that under this act, the road last 
named was entitled to an appropriation of $664,300, and not $674,300. And 
held further, that notwithstanding that act, under the act touching State In- 
terest, etc., (W. S., 1280,) the road last named would have no claim to the in- 
terest on said unpaid balance which had been collected and applied by the 
State Treasurer to the State interest and sinking fund. Mandamus against the 
State to enforce the payment of the $10,000, or the amount of the interest 
paid over, would not lie.—St. L. & I. M. R. R. v. Clark, 214. 


4. Railroads—Seatin car—Tizket—Surrender of.—A passenger on a railroad 


train, who exhibits his ticket and demands a seat, need not surrender the ticket 
till the seat is furnished.—Davis v. K. C., St. J. aud Council Bluffs R. R. Co., 
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RAILROADS, continued. 

8. Damages—Railroad passenger ticket-—Refusal to surrender— Expulsion from 
train—Failure to furnish seat, ete.—A. buys a ticket from Winthrop to Bige- 
low on the K. C. & St. J. R. R. The cars are crowded. He refused to surren- 
der his ticket till provided with a seat, and is ordered to leave the train when 
it shall arrive at Forest City. At this point he procures a seat, and subsequent- 
ly tenders his fare from thence to Bigelow ; but refuses to, pay fare from Win- 
throp, or to give up his ticket. Thereupon the conductor declines the amount 
offered, and not receiving his ticket, ejects him from the train. 

In an action for damages by A., based on the original contract for transportation 
entered into at Winthrop, Ae/d, that under the contract, A. would not be entitled 
to ride {rom Forest City to Bigelow without surrendering his ticket, or tendering 
his full fare from Winthrop, and could not maintain his action ; although the 
case might be different, where plaintiff set up a new contract entered into at 
Forest City, and based his action thereon.—Jd. 

9. Justices’ courts—Cattle, damages to, by railroads—Jurisdiction.—Justices of 
the peace have jurisdiction over suits against railroads for killing, maiming, 
&c., cattle, &c. in their respective townships, without regard to the value of the 
animals, or the amount of damages claimed. (W.S., 808, 3 3.)—Hudson v. 
St. L., K. C. & N. R. R., 525. 

10. Railroads—Suits against, how brought—Injuries to individuals-—Statutes, con 
struction of.—The statute concerning suits against railroads, providing that the 
penalties therein mentioned shall be sued for in the name of the State (W.S. 309, 
2 36; 310, 311, 22 38, 42, 43,) so faras the rights of individuals to recover for dam- 
ages received are concerned, is a remedial and not a penal statute, and, at most, 
only can be construed to give an additional method of prosecuting such suits 
—Ii. 

11. Railroads—Summons—Service on depot-agent.—A summons against a rail- 
road is properly served on its depot-agent by the constable.—/d, 

See Damages, 7; Mechanics’ Liens, 1; Revenue, 2. 
RAPE; See Crimes and Punishments, 1; Practice, vriminal, 12. 


RECORDS. 

1. Courts, Circuit, records of—Verity of, assailed collaterally.—The verity of the 
records of the Circuit Courts cannot be impeached collaterally.—Freeman vy. 
Thompson, 183. 

RECOUPMENT;; See Forcible Entry and Detainer, 4. 

RENT; See Landlord and Tenant. 

REPEAL; See Statute, construction of, 1, 6. 

REPLEVIN. 

1, Replevin, action of, between joint owners.—Replevin will not lie in behalf of 
one against another of two joint owners of personal property.—Cross v. Hu- 
lett, 397. 

2. Replevin—Indemnity bond— Officers, liability of—Statute, construction of.— 
The taking of an indemnity bond from the plaintiff by an officer, who has 
seized property under an execution, does not release the officer, nor the plain- 
tiff ordering or assenting to such action, from liability to areplevin suit by the 
owner of the property.—Belkin v. Hill, 492. 

See Practice, civil—Pleading, 7. 

REVENUE. 

1. Revenue—Tazxation—Exzemption from—Presumptions—Where exemption 
from taxation is claimed under any law, it must not be from presumption. The 
abandonment of the sovereign right to exercise this vital power can never be 
presumed ; the intention to abandvn it must appear in the most clear and un- 
equivocal terms.—Pacific R. R. Co. v. Cass Co., 17. j 

2. Revenue—Assessment—Board of Equalization—Notice—-The Assessor of 

Cass County for 1869 made no assessment of the property of the Pacific Rail- 

road, and his assessment book, when returned, contained no entry in relation to 
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REVENUE, continued. 
said road. Subsequently, the County Board of Equalization verbally ordered 
an entry to be made on the assessor’s book of an assessment by themselves of 
tuxes against said road for said year, 1869. This order and entry were made 
without notice to the railroad. No taxes were charged against the railroad 
on the tax-book for 1869, or on the delinquent book for that year, until Dee., 
1871, when an entry was made by order of the County Court of that date, 
without notice to the company, ordering that the assessment made by the 
Board of Equalization, and the taxes thereon, be placed on the copy made by 
the clerk for the use of the collector, and that the clerk make out a copy for 
the use of the collector. Held, that such assessment was clearly without au- 
thority of law and void. Ist. Because no notice was given as required by the 
act of 1868. 2nd. Because the Board had no authority to make af assess. 
ment. It had power to increase or diminish the valuation made by the asses- 
sor, but had no power to make an assessment of its own.—Zd, 

8. Revenue—Personal property—Where taxable—Railroads—Rolling stock.— 
Personal property, which is capable of having an actual siéws, is taxable in the 
county where it is situated ; but other personal property, which has no situs, is 
taxable in the county where the owner resides. Rolling stock of a railroad 
company, which iz in a county which is not the legal residence of the corpora- 
tion, only in transit or temporarily, is not taxable in such county ; but it is to 
be assessed and taxed in the county which is the legal residence of such cor- 
poration.—ZId. ins ennaiiatinein 

4. Municipal corporations—Special taxes—Streets—Re-paving —Assessment of 
benefits.—The power to grade and improve streets is a legislative power, and is 
a continuing one, unless there is some special restraint imposed in the charter 
of the corporation. It may be exercised from time to time, as the wants of 
the municipal corporation may require, and of the necessity or expediency of 
its exercise the governing body of the corporation, and not the courts, is the 
judge ; and it follows that the power to compel the property owuers to pave 
generally, extends to compelling them to repave when required by the munici- 
pal authorities. If the first paving of a street is a special benefit to the front 
proprietor justifying the imposition on him of a portion of the expense, so the 
removal of an insufficient pavement, and the making of a new and sufficient 
one in its stead, is a matter of special benefit to the front proprietor, although 
it may be also of general utility—McCormack v. Patchin, 33. 








S. 


ST. LOUIS, CITY OF ; See Crimes and Punishments, 2, 3; Municipal Corpora- 
tions, 3. 

SALES; See Sheriffs’ Sales; Trusts and Trustees, 2; Vendor’s Lien. 

SCHOOLS AND SCHOOL LANDS. 

1. Statute, construction of—School districts—Towns—Territory outside of cor- 
porate limits attached.—Territory outside of town limits may be taken in and 
attached for school purposes. (W. S., 1262, 3 1.)}—State, ex rel. Nesbitt v. 
Board of Education of Appleton City, 127. 

2. Schools—Township boards—-Contracts—Suits by teachers for salary—Statutes, 
construction of —A suit could be brought against a Township Board of Educa- 
tion by a teacher employed by the local directors for his salary, under the 
Statutes of 1865, (Chap. 46.)}—Puterbaugh v. Township Board of Education, 
472. 

SEAL; See Conveyances, 7. 

SEPARATE ESTATE; See Husband and Wife. 

SERVICE; See Notice, 1; Railroads, 11. 

SHERIFF ; See Statute, construction of, 9. 
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SHERIFFS’ SALES. 
1. Statute, construction of—Hxecutions, statute on—Sheriff’s sales—Essential re- 
citals.—Tie names of the parties to the execution, the date when issued, the 

j date of the judgment, the description of the property, and the time, place and 

' manner of sale, are essential recitals in a sheriff’s deed, for property sold on 
execution (W.S., 612, 3 54); all the other provisions relative to the recitals 
therein, may be regarded as simply directory —Wilhite v. Wilhite, 71. 

2, Sheriffs’ deeds—Acknowledgment, certificate of—Extrinsie evidence.—The 
certificate of acknowledgment by a sheriff to a deed must be within and of 
itself complete, and no extrinsic evidence can be invoked to eke out its reci- 
tals. [Samuels v. Shelton, 48 Mo., 444.]—McClure v. McClurg, 173. 


3. Sheriff —Deeds—Acknowledgment— Open court—Informality.—An acknowl- 
edgment of a deed ‘by a sheriff, certified to by the clerk of court and stated 
by him to be entered of record in the records of said court, is not invalidated 
because stated to be taken before the judge. It is evident that the clerk used 
the words “ Judge of the court” as synonymous with “court,” and it may 
be regarded as a mere informality.—ZJd, 

4. Sheriff ’s sale—Substitulion of purchaser instead of the original vendee—Mis- 
take as to titlek—Action for money paid.—Where a third party refunds to the 
purchaser at an execution sale the amount of his bid, and is substituted in his 
stead as purchaser, but it afterward transpires, that, contrary to the under- 
standing of both parties, the land is that to which defendant in the execution 
had no title, the substituted purchaser will have no action against the original 
vendee for the amount of the purchase money paid over.—Cravens v, Gordon, 
287. 

5. Sheriff ’s deed—Vagueness of description—Parol testimony to identify when 
admissible.—It may be considered as now settled in this State, that parol evi- 
dence is admissible to identify land vaguely described in a sheriff's deed ; and 
it is proper to show, that the tract was well known by the description given ; 
provided, that the description was sufficient to prevent persons. from being 
misled as to the identity of the land, and to prevent a sacrifice of it at the sale. 
—McPike v. Allman, 551. 

6. Sheriff's deed—Vagueness of description in—Parol evidence.—In ejectment, 
plaintiff claimed under a sheriff’s deed, which described the land as “ eighty 
acres, part of the west half of section thirty-one, township fifty-three, range 
five,” and recited that the sale was made by virtue of an execution against 
John B, Crow. Parol evidence was introduced, which showed that the tract 
was not known in the community by the description of “eighty acres part of 
the west half,” ete.; but that it was known as the land of Crow; that the land 
and the surrounding land was prairie; that Crow owned no other land in the 
immediate neighborhood; that it was generally known, that he had sold the 
north 120 acres of the section, and owned no land in the half section but 
eiglity-three acres on the south end, 

Held, that the sheriff's deed was not void by reason of its vagueness, and that . 
the sale passed the title. —Zd. . 

See Land and Land Titles, 2; Mortgages and Deeds of Trust, 9. 


SPECIAL JUDGES. “ 

1. Statutes, constitutionality of—Special Judge—The Act [Sess. Acts 1870, p. 
200, 3 15,] authorizing the appointment of a special judge to try a cause, when 
an application has been made for a change of venue on account of the preju- 
dice, &c., of the judge of the court, is valid. [Harper v. Jacobs, 51 Mo., 296, 
affirmed. ]—Smith v. Haworth, 88. 

2. Statutes, construction of—Special laws—Departures from general rules.— 
Special laws,, that give origin to new and unexpected departures from general 
rules, should be closely scrutinized, and the powers therein conferred strictly 
construed.—Id, 

8. Courts—Special judges—Transcript—When a cause is tried by a special 
judge, appointed for that purpose, the transcript should show that the order 
of appoiutment was entered of record.—Zd. 


SPECIAL TAXES; See Revenue, 4. 
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SPRINGFIELD, CITY OF. . 

1. Land Commissioner— Condemnation of land—Assessment of damages—-Szpa- 
rate action for.—The verdict of a Land Commissioner’s jury, awarding dama- 
ges to the owner of land condemned for public use, is not exclusive of other 
remedies, where the charter provides no method of coercing payment from 
the city of the sum awarded. In such case the land owner may, notwith- 
standing such verdict, bring his independent action against the city for the 
assessment and recovery of damages —Jumison v. City of Springfield, 224. 


2. Land Commissioner—Attempt to agree as to compensation—Assessment of 
damages to each property holder—Where a City Charter provides, that 
in condemning private property for public use, “ if the amount of the compen- 
sation cannot be agreed upon, the Mayor shall cause the sume to be assessed 
by a jury,” ete., but the record of the proceedings before the Land Commission- 
er shows no attempt on the part of the city to agree with the land owner as 
to such compensation ; and where the record shows that the Mayor impaneled 
the jury “to assess the damages to each and every property holder;” but 
further recites, that the jury simply stated in their finding, “that no private 
property holder sustained any damage,” etc. Held, that such proceedings are 
wholly insufficient to divest the land owner of his title to the property 
(See Anderson v. City of St. Louis, 47 Mo., 479; Leslie v. City of St. Louis, 
etc., Id., 474.) —ZJd. 

. Land, condemnation of—Claim for damages caused by bringing street near 
door of plaintiff, etc—In suit against a city corporation for damages 
caused by the condemnation of a part of his lot of ground, he cannot claim 
compensation for “ the damage and inconvenience caused plaintiff by bringing 
the street near his door.””? The measure of damages in such a case is the fair 
and reasonable value of the land taken.—Jd. 

STATUTE, CONSTRUCTION OF. 

1. Statute, construction of—Repeal—Later general affirmative statute does not 
repeal former whichis particular, except when.—A statute can only be repeal- 
ed by express provision of a subsequent law, or by necessary implication. To 
repeal a statute by implication there must be such a positive repugnancy be- 
tween the new law and the,old, that they cannot stand together or be consist- 
ently reconciled. There should be a manifest and total repugnancy in the 
provisions of the new law, to lead to the conclusion that the later law abro- 
gated, or was designed to abrogate, the former. A later statute, which is gen- 
eral and affirmative, does not abrogate a former one which is particular, un- 
less negative words are used, or unless the acts ure irreconcilably inconsistent. 
—Pacitic R. R. v. Cass Co., 17. 

2. Statute, construction of —EHzeculions, statute on—Sheriffs’ sales—Essential re- 
citals.—The names of the purties to the execution, the date when issued, the 
date of the judgment, the description of the property,and the time, place, and 

. manner of sale, are essential recitals in a sheriff’s deed, for property sold on 
execution (W. S., 612, 3 54); all the other provisions retative to the recitals 
dherein may be regarded as simply directory. [Not in harmony with Critten- 
den v. Leitensdorfer, 35 Mo., 239.]—Wilhite v. Wilhite, 71. 

3. Statutes, constitutionality of —Special Judge.—The Act [Sess. Acts 1870, p. 
200, 2 15,] authorizing the appointment of a special judge to try a cause, when 
an application has been made for a change of venue on account of the preju- 
dice, &c. of the judge of the court, is valid. [Harper v. Jacobs, 51 Mo., 296, 
affirmed.]—Smith v. Haworth, 88, 

4. Statutes, construction of—Special Laws—Departures from general rules.— 
Special laws, that give origin to new and unexpected departures from general 
rules, should be closely serutinized, and the powers therein conferred strictly 
construed.— Id, 

5. Statutes, construction of —Organization of counties into municipal townshipsp— 

Acts of March 18, 1872, and March 24, 1873—The act of March 24, 1878, 

was not designed to interrupt the continuity of the act of March 24, 1872, so 

as to avoid or annul proceedings nnder it. The act of 1873 must be construed 
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STATUTE, CONSTRUCTION OF, continued. 


as a continuation of the act of 1872, both relating to the organization of coun 
ties into municipal carporations, the former being designed to correct supposed 
defects in the latter.—State v. County Court of Vernon County, 128, 


6. Statutes, construction of —Repeal—Acts done under.—Acts done under a law 


are not rendered nugatory by the repeal of that law. [W. S., 895, 3 5.}—Jd. 


7. Statutes, construction of—Lavws inconsistent—Repeal of. —The general rule is 


leges posteriores priores contrarias abrogant, but it has limitations. —Zd. 


8. Statutes, construction of —General and particular stalutes, prior and subse 


quent.—A subsequent, general and affirmative act does not abrogate a prior 
one, which is particular, unless negative wordsare used, or unless the two acts 
are irreconcilably inconsistent; but a subsequent act, special in its character, 
conferring a direct-grant of power, must prevail over a prior act refusing such 
power,—St. Louis v. The Life Ass. of America, 466. 


9. Statutes, construction of —Records obtained ly warrant—Constitutionality.-- 


The statute, (W. S., 1136, 3 5,) authorizing a judge of the Supreme or Circuit 
Court to issue his warrant to a sheriff, commanding him to seize the books, &., 
belonging to an office, detained by the former incumbent thereof, and deliver 
them to the proper officer, is not unconstitutional. It merely places the pro- 
perty in the custody of the law. It determines no right to the property, and 
leaves to claimants their legal remedies for the recovery of the same.—Flentge 
v. Priest, 540. 


STATUTES, CONSTRUED. 


Apministration, 2, (W. S. 98, 33 35, 37,) 3, (W. S. 887, 3 6,) 5, (Sess. Acts 
1865, 85). ' 

Pvt & 4, (W.S. 188, 3 24). 

Bits anp Notes, 5, (W. S. 813-14, 33 9, 10,) 6, (W. S. 216, 315; 217, 3 
18). 

Costs, 1, (W. S. 343, 3 6). 

Court, Care Girarpeau Common Puxas, 1, 2, (Sess. Acts 1853, 81). 

Court, Kansas Crry Common Pusas, 1, (Sess. Acts 1859, 310). 

Divorce, 1, (W. 8. 535, 3 10). 

Execrions, 1, (W. 8. 566-67). 

Executions, 2, (R, C. 1855, 741, 3 20; Jd. 905, 3 18). 

Fravps, Statute or, 1, (W. S. 657, 2 6). 

Guarpian anp Warp, 1, (R. C. 1855, 825, 2 18; 119, 3 365 120, 33 39, 40, 
41). 

Hospanp anv Wire, 6, (W. S. 1372, 33 1, 5). 

Insurance, Fire, 1, (W. S. 769, 33 23, 43). 

Limitations, 3, (W. S. 919, 2 36). 

Mecuanics’ Liens, 2, (W. S. 909, 3 5;) 3, (WS. 907, 3 1). 

Practice, civit, 1, (W.S. 1059, 33 6, 11). 

Practice, civic—Partizs, 1,(W.S. 1014, 36; 1015, 3 10). 

Practice, civitc—Pveapine, 5, (W. 8. 1035, 33 3, 7;) 6, (W. S. 420, 3 15;) 
7, (W. S. 1136, 3.5). 

Practice, criminaL, 3, (W. S. 436, 3 25;) 3, (W. S. 461, 3 46;) 6, (W.S. 
499, 94;) 12, (W.S. 449-50, 3 32; 1402, 3 4,8;) 17(W. S. 504, 30). 

Rartroaps, 6; 9, (W. S. 808, 3 3;) 10,(W. S. 304, 8 36; 310, 311, 4 38, 
42, 43 

ScHoo.s 7 Scnoot Lanps, 1, (W. S. 1262, 2 1). 

Swamp Lanps, 

Wirnesses, 8, (W. 8S. 1373, 3 5). 


STREETS ; See Damages, 2, 3,4, 5,6; Municipal Corporations, 6, 7; Revenue, 


4; Springfield, City of, 1, 2, 3. 


SUBSCRIPTION ; See Contracts, 1. 
SURETIES; See Attachment, 3; Bille and Notes, 2, 7, 8; Guardian and Ward, 


1; Justices’ Courts, 8; Principal and Surety. 
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GAN A 
NWAMP LANDS. 


1. Swamp lands--Patent-Act Sept. 28th, 1850-Effect of--Secretary of the laterio, 
—Parol evidence identifying land.—The Act of Congress of September 28tt 
1850, to enable the State of Arkansas and other States to reclaim the swamp 
lands within their limits (9 U. S. Stat., 519,) constituted a present grant, 
vesting an absolute title proprio vigore in the State of Missouri to such lands 
within her limits without issue of patent. The failure of the Secretary of the 
Interior to afterward perform his duty, in making out the lists and plats of the 
lands, and transmitting them to the governor, did not in any wise interfere 
with, or impair, the title. And in ejectment for such land, parol evidence is 
admissible for the purpose of identifying the same, as, in fact, swamp and over 
flowed land.—Clarkson v. Buchanan, 563. 

2. Swamp lands—List of, in office of Register of lands— Effect of, as evidence.— 
A list of the swamp lands, certified from the office of the Register of 
is presumptive evidence that the list is a legal and correct one.—ZJd, 


~~ 


T. 


TAXES; See Revenue; Trusts and Trustees, 2. 
TOWNS; See Municipal Corporations. 
TRANSCRIPT ; See Practice, civil—Appeal, 1 
TRESPASS; See Limitations, 2. 

TRUSTS AND TRUSTEES. 


1. Trusts—Consent to appointment of trustees, not authorized by law—Sale of 
property—Estoppel.—In case of refusal of a trustee, appointed under a deed 
of trust, to act in the premises, the court has no authority to appoint any 
person to carry out the trust except the sheriff of the county; but where all 
parties interested in the trust advised and consented to such appointment, and 
permitted such appointee to execute the trust and make bona fide sales of the 
estate ; and it appears that the purchasers made permanent and valuable im- 
provements on the property ; and that the proceeds were applied to the satis- 
faction of the debts secured by the trust deed ; they will be estopped in equity 
from disputing the authority of the trustee or the validity of the sales.— 
Hereford v. Nat. Bk. of Missouri, 330. 


2. Trustees’ sales—Proceeds—Taxes—Prior incumbrances.—Taxes due are a le- 
gal charge on lands, and ought to be paid before a sale under a deed of trust ; 
but if this is not done, the trustee cannot apply the proceeds of the sale to 
the payment of the taxes, nor can he to the payment of a prior incumbrance, 
unless there was a special ugderstanding or agreement, that, in order to make 
a clear title to the purchaser, the. trustee should pay off the prior incum- 

+ brance.—Scott v. Shy, 478. 


See Equity ; Mortgages and Deeds of Trust, 


Vv. 


VENDOR'S LIEN. 
1. Vendor's lien—Enforcement of—Land of wife—Money paid hushand.—Sem- 


ble, that the wife is not a necessary party to an action for the enforcement of 
the vendor’s lien on land belonging to the wife, and in which the husband had 
a marital interest, when by the terms of the sale the purchase money was to 
be paid to the husband.—Reugger v. Lindenberger, 364. 


VERDICT. 


1. Verdict—Penalties for failure to pay toll—General verdict of “not guiltu”— 
Weight of evidence, etc.—In an action to recover penalties for passing a toll- 
gate without paving toll and for tolls due the plaintiff, although the causes of 
action embraced in the suit were distinet and separate, and separately stated, 
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VERDICT, continued. 


a general verdict, if the judgment is for the defendant, is sufficient; if the 
judgment Were for the plaintiff, it might be necessary to render a separate 
verdict on each separate cause of action —H. & N. L. Plank Road & Bridge 
Co. v. Bowling, 311. . 


See Jeofails, 1; Practice, civil—Trials, 1; Practice, criminal, 5, 8. 


Ww. 


WILLS. 


1. 


2. 





ad 





1, 


bo 








Wills—Devisavit vel non—Judgment.—Upon an issue of devisavit vel non the 
final order of the court should establish or reject the will.—Harris v. Hays, 90. 


Wills—Devisavit vel non—Burden of proof—Circuit Court.—-Semble, that 
the better practice is, to regard proceedings to establish a will as proceedings 
in rem, and to require formal proof of the execution of the will from those 
propounding it, even though it has been already admitted to probate.—Jd. 


Wills—Parties— Witnesses.—Parties in interest are competent witnesses in 
proceedings to establish a will.—Jd. 

Wills— Construction of—Powers.—In the construction of wills, any words 
however informal, which clearly indicate an intention to give or reserve a 
power, are sufficient for the purpose.—Turner v, Timberlake, 371. 


Will—Construction of —Power of sale by widow.—A will contained the fol- 
lowing provisions: “It is my will that all my just debts be fully paid; and 
for that purpose, I desire my wife to sell of my lands the W. 1-2, S. W. 1-4,” 
ete., “together with my black woman Hannah. I give and bequeath to 
my wife and my two children the remainder of all my estate and effects, after 
payment of my debts, to be disposed of in any manner that she may think 
best; so that the property or its effects may be appropriated to her use and 
benefit during her natural life; and at her death the remainder of the prop- 
erty, or its effects, may be appropriated to the use and benefit of my two 
children.” Held, that under the will the wife was not limited to a life estate 
in the property, but that all of it might be sold before her death.—ZJd. 

Will—Life estate— Power contained in—Deed—Ezecution of power.—Where 
by the provisions of a will a life estate in certain land was conferred upon the 
wife with power to alienate the same during her life, her deed of the land em- 
bodying a copy of the will, and alleging that the deed is executed “in consid- 
eration of the provisions of the will,” sufficiently shows the intention of the, 
grantor to execute the power contained in the will.—Jd. ' 


WITNESSES. 


Subpanas—Service of, by parties—Costs not taxable for.—Parties may serve 
suopeenas, but fees for such service cannot be recovered as costs —H. & N. L. 
Plank R. Co. v. Bowling, 311. 


. Evidence— Witness—Imnpeachment of—What foundation must be laid.—To 


impeach a witness on the ground that he has made contradictory statements, 
his attention must be called to the time, place and circumstances, and the per- 
sons to whom the statements were made.—State v. Foye, 336. 


. Administrator—Appraisement—Jurat, etc.—An adminuistrator’s sale is not 


rendered void by reason of the fact that the person taking the affidavit of the 
appraisers subscribes himself as administrator —Moore v. Wingate, 398. 


See Evidence; Husband and Wife, 1, 6; Wills, 8. 








